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PREFACE. 


In  the  absence  of  any  regular  reports  of  the  decisions 
of  the  superior  courts  of  this  country,  persons  entering 
upon  the  practice  of  the  law  find  it  a  matter  of  much 
difficulty  to  make  themselves  acquainted  with  many  of 
these  decisions,  settling  important  principles  of  law. 
The  dangers  to  which  parties  must  every  where  be 
subjected  from  the  want  of  reports  of  judicial  decisions, 
are  peculiarly  aggravated  under  a  system  derived  from 
such  various  sources  as  is  the  law  of  Lower  Canada. 
Feeling  this  inconvenience,  I  was  early  induced  to  direct 
my  attention  to  the  collection  of  the  more  important 
cases,  and  as  they  increased  in  number,  I  was  led  to 
believe  that  the  publication  of  them  might  not  be  with- 
out use  to  the  profession.  I  was  encouraged  to  publish 
them  by  several  of  my  friends  in  the  profession,  and 
was  further  induced  to  make  the  attempt  by  the  offer 
which  the  Honorable  the  Chief  Justice  of  the  Province, 
Mr.  Sewell,  was  pleased  to  make,  in  the  most  obliging 
manner,  to  afford  me  access  to  his  original  minutes. 
With  this  aid,  and  with  the  cordial  co-operation  of  seve- 
ral members  of  the  profession,  I  trust,  that  it  will  be 
found  that  the  judgments  are  reported  with  strict  accu- 
racy as  to  the  chief  grounds  and  substance  of  them. 

Much  will,  doubtless,  yet  remain  to  be  done  ;  but  if 
the  present  humble  effort  serve  only  to  mitigate  the 
evils  incident  to  the  absence  of  regular  reports,  and  to 
hasten  the  period  of  their  publication,  I  shall  not  regret 
the  time  and  labor  bestowed  upon  the  present  collection. 

Quebec,  lGth  October,  1834. 


CASES 

ARGUED  AND   DETERMINED 

IN 

THE   COURT  OF  KING'S  BENCH 

FOR   THE 

DISTRICT  OF  QUEBEC. 


In  the  Case  of  Pierre  Bedard, 


1st.  A  notice  of  Motion  to 
dated  the  day  previous. 


the  Attorney  General, 


THIS  day,  A.  Stuart  moved  for  a  Writ  of  Habeas     i7%$n> 
Corpus,  directed  to  the  Keeper  of  the  Common  Gaol  of       v^^-/ 
the  District  of  Quebec,  to  produce  the  body  of  Pierre  foraWritof 
Bedard,  returnable  within  fourteen  days,  and  filed  the  Habfas  Cor_ 

1  <■'    '  pus  to  pro- 

following  Documents  in  support  of  his  application  :—  duce  the  body 

of  a  person  in 
custody,  (un- 
der a  Warrant 
from  three 
Members  of 
the  Executive 

2nd.   ihe  following  certified  copy  or  Commitment : —  Council  for 

"  treasonable 
practices,") 
founded 
upon  his  "  pri- 
vilege" as  a 
Member  of  the 
Provincial 
Parliament, 
two  papers 
purporting"  to 
be  two  Inden- 
tures of  Elec- 
tion produced  in  support  of  the   motion,  are  not  sufficient  evidence  of  his 
being-  such  Member,  to  entitle  him  to  the  benefit  of  the  Writ. 

A  Member  of  the  Provincial  Parliament  held  at  Quebec,  the  place 
where  he  is  resident,  arrested  eighteen  days  after  its  dissolution  for  "  trea- 
sonable practices,"  and  during-  his  confinement  elected  a  Member  of  a  new 
Parliament,  is  not  entitled  to  privilege  from  such  arrest,  by  reason  of  his  elec- 
tion to  either  Parliament. 
B 


Province  of  Lower  Canada  to  Wit. 

To  the  Keeper  of  the  Common  Gaol  of  Quebec. 

Whereas    Pierre    Bedard,    of  Quebec,    Barrister   at 
Law,  stands  charged  before  us  upon  oath,  with  treason- 
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isio.        able  practices,  these  are,  therefore,  in  His  Majesty's 

Case  of      narne>  to  require  and  command  you  to  receive  the  body 

P.  Bedard.    of  the  said   Pierre  Bedard  into  your  custody  in   the 

Common  Gaol  of  this  District,  and  him  safely  there  to 

keep  and  detain  until  he  shall  thence  be  delivered  in 

due  course  of  law. 

Given  under  the  Hands  and  Seals  of  us,  Thomas 
Dunn,  Francois  Baby  and  John  Young,  three  of  His 
Majesty's  Executive  Council,  of  and  for  the  said  Pro- 
vince, at  the  City  of  Quebec,  in  the  said  Province,  this 
19th  day  of  March,  1810,  in  the  50th  year  of  His  Ma- 
jesty's reign. 

(Signed)  "Thos.  Dunn,"  "  F.  Baby,"  "John  Young." 

(A  true  Copy.)     (Signed)     William  Reid,  Keeper. 

3rd.  The  Quebec  Gazette  containing  the  proroga- 
tion of  the  Provincial  Parliament  by  His  Excellency 
Sir  James  Henry  Craig  then  Governor-in-Chief,  &c, 
on  Monday  the  26th  February,  1810. 

4th.  The  Quebec  Gazette  containing  Proclamation, 
dated  1st  March,  1810,  dissolving  the  Provincial  Par* 
liament  and  calling  a  new  Parliament,  Writs  to  bear 
test  the  12th  March,  1810,  and  to  be  returnable  on 
Saturday  the  21st  day  of  April  following,  for  every 
place  but  Gaspe. 

5th.  An  Indenture,  dated  25th  October,  1809,  by 
which  it  appeared  that  Pierre  Bedard  was  returned  as 
Member  of  the  Provincial  Parliament  for  the  Lower 
Town  of  Quebec. 

6th.  An  Indenture,  dated  March  27th,  1810,  by 
which  it  appeared  that  the  said  Pierre  Bedard  was  re- 
turned as  a  Member  for  the  County  of  Surrey. 
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J.Stuart  [in  support  of  the  Motion]   said,  that  this        181°- 
application  was  grounded  upon  the  proviso  of  the  Pro- 
vincial Act  43,  Geo.  III.  c.  1,  s.  6.,  which  provides   P.  Bedard. 
"  That  nothing  in  that  Act  should  extend,  or  be  con- 
"  strued  to  extend,  to  invalidate  or  restrain  the  lawful 
"  rights  and  privileges  of  either  branch  of  the  Provin- 
11  cial  Parliament  in  this  Province,"  and  that  the  ques- 
tion submitted  to  the  Court  was,  whether  this  proviso 
embraced  the  present  case  ?  and  whether  it  does  not 
destroy  the  force  of  the  4th  clause,  which  enacts  "  That 
■■■  such  Writ  of  Habeas  Corpus,  or  the  benefit  thereof; 
"  shall  not  be  allowed  by  such  Court  or  Courts,  Judge 
"  or  Judges,   to  any   person  or  persons  detained   in 
"  prison,  at  the  time  of  his,  her,  or  their  application 
"  for  such  Writ  of  Habeas   Corpus,  by  such  Warrant 
"  of  His  said  Majesty's  Executive  Council  as  afore- 
"  said,  for  such  Causes  as  aforesaid,  or  any  or  either  of 
"  them  ;  and  that  in  all  and  every  case,   where  such 
"  Writ  of  Habeas  Corpus  shall  be  allowed,  no  Court 
"  or  Courts,  Judge  or  Judges,  shall  bail  or  admit  to 
"  bail,  the  person   or  persons  to  whom  such  Writ  of 
"  Habeas  Corpus  shall  be  allowed,  if  upon  the  return 
"  made  to  such  Writ  of  Habeas  Corpus  at  the  expiration 
11  of  fourteen  days,  from  the  day  on  which  such  Writ 
"  of  Habeas  Corpus  shall  be  so  allowed,  it  shall  appear 
"  that  such  person  or  persons  shall  be  then  detained  in 
"  prison,   by  such  Warrant  of  His  said  Majesty's  Exe- 
"  cutive  Council,    as    aforesaid,    for   such  causes   as 
"  aforesaid,  or   any  or  either  of  them,  any  Law,  Sta- 
u  tute,   Act  or  Ordinance  to  the   contrary  notwith- 
%i  standing."  (a) 

(a)  The  provisions  of  this  Act,  which  was  intituled  "  An  Act  for  the 
better  preservation  of  His  Majesty's  Government  as  by  law  happily  esta- 
blished in  this  Province,"  are  in  substance  as  follows  ;— 
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S1°-  The  House  of  Assembly   must,   of  necessity,  have 

Case  of  those  privileges  which  are  essential  to  its  very  exis- 
P,  Bedabd.  tence.  To  ascertain  what  those  privileges  are,  we 
must  look  to  the  House  of  Commons  in  England, 
where  the  applicant  would  undoubtedly  have  been 
entitled  to  his  privilege.  Parliamentary  privilege,  as 
to  the  freedom  from  arrest,  not  only  exists  during  the 
actual  sitting  of  Parliament,  but  extends  to  forty  days 
after  a  dissolution.  There  are  but  three  Cases  to 
which  it  does  not  extend,  Treason,  Felony,  and  an 
actual  breach  of  the  peace.  The  charge  against  the 
applicant  comes  under  neither  of  these  descriptions. 
"  Treasonable  practices"  are  not  treason  :  they  possess, 
indeed,  some  of  the  qualities  of  treason,  but  are  en- 
tirely destitute  of  other  essential  qualities  necessary  to 
constitute  treason.  As  for  example,  in  the  case  of 
Sydney,  among  whose  private  papers  were  found  some 

The  1st  Clause,  after  declaring-  that  it  was  necessary  to  defend  and  secure 
His  Majesty's  good  and  loyal  subjects  within  this  Province  against  every 
traitorous  attempt  that  might  be  formed  for  subverting  the  existing  laws  and 
constitution  of  the  said  Province,  and  for  introducing  the  horrible  system  of 
anarchy  and  confusion  which  had  so  fatally  prevailed  in  France,  for  the  bet- 
ter preservation  of  His  Majesty's  Government,  and  for  securing  the  peace, 
the  constitution,  laws  and  liberties  of  the  said  Province,  enacts,  "  That  per- 
sons committed  by  the  Executive  Council,  for  high  treason,  misprision  of 
high  treason,  suspicion  of  high  treason,  or  treasonable  practices,  might  be 
detained  in  custody,  without  bail  or  mainprize,  during  the  continuance  of  the 
Act,  nor  should  be  bailed  by  any  Court,  &c.  without  a  Warrant  from  the 
Executive  Council. 

The  2nd  Clause  enacted,  that  it  should  not  be  lawful  for  any  Justice  of 
the  Peace  to  admit  any  person  to  bail  for  the  above  named  offences  during 
the  continuance  of  the  Act. 

The  3rd  Clause  enacted,  that  during  the  continuance  of  the  Act,  in  cases 
where  persons  were  charged  with  the  offences  above  named,  and  to  whom 
a  Writ  of  Habeas  Corpus  had  been  allowed,  the  same  should  not  be  returna- 
ble in  less  than  fourteen  days,  and  that  as  soon  as  the  application  was  made 
for  the  Writ  in  any  case,  it  became  the  duty  of  the  Court  to  give  notice,  &c. 
of  the  same  in  writing,  to  the  Governor. 

The  5th  Clause  limits  the  duration  of  the  Act,  and  provides,  that  after  its 
expiration,  every  person  so  committed,  shall  have  the  beneiit  and  advantage 
of  the  laws  relating  to,  or  providing  for  the  liberty  of  the  subject  in  this 
Province. 
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writings  of  a  treasonable  tendency  ;  but  they  had  nei-  18la 
ther  been  published,  nor  did  any  intention  of  publish-  Case  of 
ing  them  appear.  So  also,  in  the  case  of  a  person  pre*  p-  Bedabd. 
'paring  to  make  communications  to  the  King's  enemies, 
without  having  taken  any  steps  to  carry  his  intention 
into  effect.  In  both  cases  will  be  found  "  treasonable 
practices/9  but  in  both,  the  overt  Act,  absolutely  essen- 
tial to  constitute  treason,  is  wanting.  "  Treasonable 
practices"  are  certainly  not  Felony,  nor  do  they  amount 
to  an  actual  breach  of  the  peace.  This  is  a  commit- 
ment for  "  treasonable  practices"  and  commitments 
must  at  all  times  be  construed  strictly.  The  offence 
cannot  be  constructive,  it  must  be  an  actual  breach  of 
the  peace.  The  charge,  therefore,  not  coming  under 
any  of  the  three  exceptions,  the  applicant  ought  not 
to  be  barred  of  his  privilege.  The  case  of  Wilkes  is 
in  point,  who  was  arrested  for  having  published  an 
infamous  and  seditious  libel,  (a)  He  was  brought 
before  the  Court  of  Common  Pleas  by  a  Writ  of  Ha- 
beas  Corpus,  and  claimed  the  privilege  of  Parliament  : 
Lord  Chief  Justice  Pralte  (afterwards  Earl  Camden} 
was  of  opinion  that  he  was  entitled  to  his  discharge, 
and  discharged  him.  Upon  the  point  of  privilege,  the 
applicant  claims  as  well  upon  the  ground  of  having 
been  a  Member  of  the  late,  as  of  having  been  elected  a 
Member  of  the  new  Parliament,  (b) 

The  Attorney  General,    (Uniacke,)  contra.     Before 
the  Counsel  for  the  applicant  can  avail  himself  of  the 

(a)  2  Wils.  151. 

(b)  Holiday  &  al.  v.  Colonel  Pitt  {Strange,  98.5.)  was  cited  to  prove  that 
the  privilege  of  Parliament  extends  to  a  certain  period  after  a  dissolution. 

Also  1  iSiderfin  42.  1  Hatsell's  Precedents  163;  and  Bacon,  under  the 
word  privilege,  to  shew  that  a  person  already  in  custody  is  entitled  to  claim 
his  privilege  as  soon  as  he  is  elected. 
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1810.  argument  he  has  made  use  of,  he  must  distinctly  esta- 
Casb  of  blish  what  are  the  privileges  of  the  Members  of  the 
P.  Bedabd.  House  of  Assembly  of  Lower  Canada.  The  present 
question  is,  whether  an  express  Act  of  Parliament  is 
to  be  evaded  by  extending  to  the  Members  of  the  Pro- 
vincial Parliament,  all  the  privileges  of  the  Members 
of  the  Imperial  Parliament  ?  This  cannot  be  the  case  ; 
because  it  is  no  where  to  be  found  that  such  privileges 
have  been  extended  to  them  : — nor  have  any  such 
been  given  to  them  by  the  Constitutional  Act.  Every 
traitorous  attempt  is  treason  ;  nor  is  it  necessary  that 
treasonable  designs  should  be  ripe  for  execution,  and 
have  actually  commenced  their  operation,  to  bring 
them  under  the  denomination  of  treason  \  nor  does 
privilege  any  more  extend  to  treasonable  practices  than 
to  treason  itself.  The  argument  founded  upon  the 
case  of  Wilkes  must  fall  to  the  ground.  For  the 
House  of  Commons  solemnly  disavowed  the  decision 
of  the  Court  of  Common  Pleas  in  the  very  same  year 
in  which  it  had  been  made  (1763)  \  and  the  House  of 
Peers,  five  days  subsequent  to  the  resolve  of  the  Com- 
mons, passed  a  similar  resolution.  Of  late  years  the 
privileges  of  the  House  of  Commons  have  been  much 
curtailed,  and  if  the  question  before  the  Court  wrere 
now  raised  in  England,  the  applicant  would,  most  cer- 
tainly, not  be  allowed  his  privilege,  {a)  Indeed  there 
is  no  instance  of  a  Member  being  allowed  privilege  in 
a  criminal  case,  neither  is  the  charge  against  the  ap- 
plicant for  a  supposed  or  constructive  offence.  The 
Warrant  of  Commitment  shews  it  to  be  a  charge  of 
"  treasonable   practices"   upon  oath,   and  this  charge 

O)  1  Hatsell,  200.  and  5.  Bacon  C31— No.  4. 
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unquestionably   includes  a  breach  of  the   peace.     It         181°- 
would  surely  be  absurd  to  say,  that  in   the  case  of  a       Case  of 
common  assault  upon  an  individual,  a  Member  of  the    P.  Bedard. 
Legislature  shall  not  be   privileged,  and  yet, — that  on 
a  charge  of  "  treasonable  practices,"  affecting  the  wel- 
fare and  tranquillity  of  the  whole  population  of  a  coun- 
try, he  may  claim  and  have  his  privilege.     The  obvious 
intent   of  the  privilege  of  Parliament  is  to  protect  a 
Member  from  the  sufferance  of  wrong,  not  to  enable 
him  with  impunity  to  commit  wrong  ;  "  it  must   not 
be  used  for  damage  to  the  Common  Wealth. " 

The  Advocate  General,  (Perrault,)  on  the  same  side. 
This  question  is  not  without  difficulty.  By  the  4th 
Clause  of  the  Statute  43,  Geo.  III.  c.  1.  all  persons, 
accused  of  certain  offences  therein  specified,  are  di- 
vested of  the  right  to  sue  out  a  Writ  of  Habeas  Cor- 
pus. The  Counsel  on  the  opposite  side  has  fallen  into 
an  error  in  the  application  of  the  two  authorities  he 
has  cited.  The  decision  of  the  Court  of  Common 
Pleas,  in  the  case  of  Wilkes*  was  against  every  princi- 
ple of  law,  (a)  and  was  formally  disclaimed  by  the  Bri- 
tish Parliament.  The  privilege  of  Parliament  extends 
only  to  civil  cases  \  there  exists  no  precedent  of  the 
extension  of  it  to  indictable  offences,  of  which  descrip* 
tion  is  the  offence  the  applicant  is  charged  with.  The 
spreading  false  and  malicious  reports  against  the  Go- 
vernment must  be  considered  as  a  breach  of  the  peace. 
The  writing  and  publishing  seditious  libels,  also,  is  an 
offence  not  entitled  to  privilege,  which  is  taken  away 
in  all  criminal  cases.  The  case  of  Holiday  v.  Pitt,  was 
entirely  a  civil  case,  and  therefore  not  applicable  to  the 

(a)  1  Black.  Com,  165-1G6  and  4.  149. 
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1810.        present  question.     The    Warrant   of   Commitment   is 
Cash  of      sufficient  proof  that  the  offence  with  which  the  appli- 
P.  Bm>ARD.    cant  is  charged  is  an  indictable  offence,  and  is,  there- 
fore, sufficient  ground  for  the  Court  to  reject  the  pre- 
sent application  for  a  Writ  of  Habeas  Corpus. 

Bowen,  on  the  same  side.  Should  the  argument  in 
support  of  the  motion  be  admitted,  the  House  of 
Assembly  might  be  composed  of  fifty  traitors,  and  no 
remedy  be  had  against  them  ;  it  would  be  to  say,  that 
under  the  shield  of  privilege,  might  be  found  protec- 
tion and  security  from  the  consequences  of  crimina- 
lity. But  before  entering  into  the  consideration  of 
"  what  may  be  the  privileges  of  the  Provincial  Parlia- 
ment" let  us  examine  whether  the  applicant,  at  the  time 
of  his  arrest,  could  be  considered  as  a  Member  of  that 
Parliament,  or  was  entitled  to  claim  any  lawful  privi- 
lege that  may  attach  to  that  character.  For  this  pur- 
pose it  is  necessary  to  advert  to  dates.  The  proroga- 
tion of  the  Provincial  Parliament  took  place  on  Mon- 
day, February  26th,  1810.  The  Proclamation,  dis- 
solving the  House  of  Assembly,  issued  on  Thursday, 
1st  of  March.  The  Writs  for  a  new  Election  bear 
teste  on  Monday,  March  12th.  The  arrest  of  the 
applicant  was  on  Monday,  March  Wth,  and  he  is  said 
to  have  been  elected  one  of  the  Members  for  the 
County  of  Surrey,  on  Tuesday,  March  27th.  It  is 
very  material  to  keep  these  dates  in  view,  for  the  prin- 
ciples of  this  application  are,  that  the  applicant  is  enti- 
tled to  obtain  his  Writ  on  two  grounds.  1.  As  having 
been  a  Member  of  the  late  Provincial  House  of  As- 
sembly. 2.  As  having  been  elected  a  Member  of  the 
new  Provincial  House  of  Assembly.  And,  as  such, 
entitled  to  his  privilege.     He  ought  not  to  succeed  on 
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the  first  ground,  because,  if  we  refer  to  English  autho-  ^0^, 
rities,  it  will  be  found  that  the  period  after  a  session,  Case  of 
during  which  a  Member  of  Parliament  is  privileged,  p-  Bedard. 
for  the  purpose  of  his  return  home  from  the  perform- 
ance of  his  public  duty,  is  a  reasonable  time  for  that 
purpose,  and  not,  as  has  been  argued,  forty  days. 
And  this  was  decided  in  the  case  of  Martin,  (a)  The 
case  cited  of  Holiday  v.  Pitt,  only  shews  that  the 
Members  had  privilege,  after  a  prorogation  or  dissolu- 
tion, so  long  as  they  were  paid,  that  is  to  say,  till  they 
reached  their  own  houses.  Eighteen  days  had  elapsed 
between  the  dissolution  of  the  late  Parliament,  and  the 
arrest  of  the  applicant  ;  and  can  it  be  seriously  argued 
that  this  was  not  a  reasonable  and  sufficient  time 
for  him  to  go  from  the  House  of  Assembly  to  his 
own  house,  when  both  are  in  the  same  city  ?  If  he 
could  have  claimed  any  privilege,  therefore,  it  could 
only  have  been  the  privilege  of  a  single  day. — He  must 
fail  on  the  second  ground  also,  because,  at  the  time  of 
his  arrest,  he  was  not  a  Member  of  any  Parliament ; 
and,  consequently,  the  4th  Clause  of  the  Provincial  Act, 
cited  by  the  Counsel  for  the  applicant  in  opening  his 
case,  is  in  full  force  and  effect,  and  is  a  perfect  bar  to 
his  claim  of  those  privileges  referred  to  in  the  proviso, 
be  they  what  they  may.  The  case  of  Wilkes  has  been 
cited  to  shew,  that  as  the  applicant  has  been  elected, 
since  his  confinement,  a  Member  of  the  new  Parlia- 
ment, he  is  entitled  to  privilege.  But  the  decision  of 
the  Court,  in  that  case,  has  long  ceased  to  be  recog- 
nized as  law  ;  and  was  set  aside  by  the  Parliament  itself. 
The  privilege  of  a  Member  of  the  House  of  Commons 

(a)  See  Martin's  case  in  1586. 
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1810.  commences  only  at  his  election  ;  "  but  if  he  be  arrested, 
.  ^  or  taken  in  execution,  before  his  election,  he  shall  not 
p.  Bedard.  have  privilege."  (#)  But,  even  here,  the  reference  is 
only  to  civil  suits  :  how  then  can  it  be  contended  that 
privilege  exists,  previous  to  election,  in  criminal  cases  ? 
In  England  Members  of  Parliament  are  privileged 
from  arrest  in  all  cases,  treason,  felony,  or  breach  of  the 
peace  only  excepted,  (b)  The  6th  Clause  of  the  Sta- 
tute 43,  Geo.  III.  c.  1,  says,  that  "  nothing  in  this 
"  Act  shall  invalidate  or  restrain  the  lawful  rights  and 
"  privileges  of  either  branch  of  the  Provincial  Parlia- 
"  ment  ;"  and  the  question  necessarily  arises,  What 
are  the  lawful  rights  and  privileges  of  the  third  branch 
of  the  Legislature  of  Lower  Canada  ? — Are  they,  in 
every  respect,  the  same  with  those  immemorially  en- 
joyed by  the  House  of  Commons  in  England  ? — Most 
assuredly  not.  Where  then  shall  we  find  them  enu- 
merated, or  by  what  means  can  we  trace  them  out  ? 
The  Act  of  the  31st  Geo.  III.  c.  37,  by  which  the  Le- 
gislature of  Lower  Canada  was  created,  and  by  which 
our  constitution  is  given  to  us,  defines  and  limits  that 
constitution.  Will  the  Court  admit  that  the  Provin- 
cial Legislature  is  entitled,  under  that  Act,  to  all  the  pri- 
vileges of  the  Imperial  Parliament  ?  It  is  impossible. 
A  Member  of  the  Provincial  House  of  Assembly  can 
claim  no  privileges,  but  such  as  are  there  given  him. 
In  that  statute  is  comprised  our  whole  constitution  ; 
that  statute  forms  our  only  charter. 

A.  Stuart,  in  reply. 

When  I  first  made  this  application  to  the  Court,  I 
was  under  a  strong  impression  that,  in  point  of  law,  it 

(a)  5.  Bacon  G31.  (b)  4.  Ins.  25. 
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ought   to  be  granted  :  and   this  impression  has  been 
matured  to  perfect  conviction  by  the  arguments  ad- 
duced by  the  Counsel  who  have  opposed  the  motion.    P.  Bedard. 
They  have  founded   their  arguments  on  an  assertion 
the  most  questionable.     They  deny  that  the  House  of 
Assembly  has  any  privileges  whatever  ;   although  those 
privileges   have    been    constantly   claimed  and   recog- 
nized,— are  inherent  in  every  Legislative  body, — and 
are  essential  to  its  very  existence.     But  it  is  said  that 
they  are  neither  mentioned,  or  defined,  in   the  Act  of 
the  31st  of  the  King.     I  know  no  reason  why  a  more 
strict  rule  of  construction  should  be   applied  to  this 
statute  than  to  any  other  ; — but  I  can  conceive  many 
strong  ones  why  it  should  receive  a  more  liberal  con- 
struction than  an  Act  which,  perhaps,  solely  relates  to 
and   regulates  mere  private  rights.     It  follows,  d  for- 
tiori, that  the   British  Parliament,  in   granting  to  this 
country  a   Provincial  Legislature,  granted  also  those 
necessary   privileges   without  which   that   Legislature 
could  have  no  political  existence.     It  would  be  diffi- 
cult, and  Sir   William  Blackstone  thought  it  would  be 
inexpedient,  to  define  with  accuracy  the  extent  of  Par- 
liamentary privilege.     The  privileges  of  the  Imperial 
Parliament  are  not  fixed  by,  nor  to  be  found  in  any 
statute.     The  authorities,  cited  by  the  Attorney   Ge- 
neral from  Hatsell,  prove,  what  I  have  urged,  the  ne- 
cessity of  Members  of  Parliament  being  free  to  proceed 
to  the  performance  of  their  public  duties.     If  it  were 
true  that  the  House  of  Assembly  have  no  privileges, 
it  would  be  in  the  power  of  the  other  branches  of  the 
Legislature  to  annihilate    it.     And,    if  it  have  privi- 
leges, from  whence  can  we  derive  so  correct  informa- 
tion of  their   nature  and    extent,   as  from  the  British 
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J^J^  House  of  Commons  itself?  But  it  has  been  said  that, 
Case  of  in  England,  a  Member  of  the  House  of  Commons, 
confined  upon  a  charge  of  treasonable  practices  would 
not  be  entitled  to  privilege.  The  dictum  of  Sir  WiU 
ham  Blacksto?ie,  cited  in  support  of  this  assertion,  is 
contradicted  by  the  decision  of  the  Court  of  Common 
Pleas  in  Wilkes's  case,  and  by  the  law  authorities  re- 
ferred to  by  Chief  Justice  Pratte.  The  Resolutions  of 
the  two  Houses  of  Parliament,  consequent  upon  this 
decision,  were  passed  in  times  not  the  most  calm  ;  and 
are  not  entitled  to  carry  the  same  weight  with  them, 
that  the  decision  of  Chief  Justice  Pratte  carries. 
"  Treasonable  practices"  may  exist,  and  yet  the  party 
not  be  guilty  of  an  indictable  offence.  If  the  principle 
be  admitted — that  privilege  never  extends  to  any  case 
of  a  criminal  nature,  why  are  treason,  felony,  and 
breach  of  the  peace  alone  specifically  excepted  ?  If 
the  Provincial  Act  of  the  43rd  of  the  King  is  to  be 
construed  in  the  manner  contended  for  by  the  Counsel 
for  the  Crown,  the  proviso  is  altogether  nugatory. 
The  case  of  Martin  has  been  cited,  to  shew  that  privi- 
lege extended  to  a  reasonable  time  only,  after  a  proro- 
gation. In  that  very  instance,  twenty  days  were 
considered  to  be  a  reasonable  time :  yet  it  is  cited  as  an 
authority  to  shew  that  eighteen  days  are  more  than  a 
reasonable  time.  The  case  of  Pitt  incontrovertibly 
establishes  that  the  privilege  of  Parliament  extends  as 
well  to  a  certain  period  after  a  dissolution,  as  after  a 
prorogation.  I  will  conclude  with  repeating  my  for- 
mer observation,  that,  in  the  present  case,  privilege  is 
claimed  upon  the  double  principle  of  the  applicant 
having  been  elected,  and  being  at  the  present  moment, 
a  Member  of  the  new  Provincial  Parliament  as  well  as 
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that  he  was  a  Member  of  the  late   Provincial   Parlia-        181°- 

ment«  Case  of 

Per  Curiam.  P«  Bedard. 

Sewell,  Ch.  J.  We  are  fully  satisfied  that  the  mo- 
tion  cannot  be  granted.  The  facts  which  constitute 
the  case  before  us  are  few  in  number.  The  late  Pro- 
vincial Parliament  was  dissolved  by  Proclamation  on 
the  first  of  March  last,  and,  by  the  same  Proclamation 
a  new  Parliament  was  summoned  to  meet  on  the  21st 
of  April.  On  the  19th  of  March  Mr.  Bedard  was 
arrested,  and  committed  to  the  common  gaol  of  this 
District,  by  a  Warrant  under  the  hands  and  seals  of 
three  Members  of  the  Executive  Council,  for  "  trea- 
sonable practices,"  and  the  object  of  the  motion  before 
us,  is  to  release  him  from  confinement  upon  the 
grounds  that  he  served  in  the  last  Parliament  as  a 
representative  of  the  City  of  Quebec.  That  on  the 
^7th  of  this  present  month,  he  was  elected  to  serve  in 
the  same  capacity  for  the  County  of  Surrey  in  the  new 
Parliament,  and  therefore  that  he  is  entitled  to  his 
discharge,  by  reason  of  his  privilege  as  a  Member  of 
the  House  of  Assembly.  The  commitment  of  Mr. 
Bedard  is  made  tinder  the  authority  of  the  Provincial 
Statute  43rd  Geo.  III.  c.  1.  which  authorizes  the  deten- 
tion of  every  person  committed  by  Warrant,  signed  by 
three  of  the  Executive  Council,  for  High  Treason, 
Misprision  of  High  Treason,  or  "  treasonable  prac- 
tices," without  bail  or  mainprize,  during  the  conti- 
nuance of  the  Act.  It  is,  however,  provided  by  the 
sixth  Clause  of  this  Statute,  "  That  nothing  in  the 
"  Act  contained  shall  extend,  or  be  construed  to  ex- 
"  tend,  to  invalidate  or  restrain  the  lawful  rights  and 
M  privileges  of  either  branch   of  the  Provincial  Parlia- 
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i8io.  u  ment  .»  and  it  is  contended  that  Mr.  Bedard  is 
Case  ov  within  the  letter  of  this  exemption.  But  to  bring  this 
P.  Bedard.  case  within  this  proviso,  it  is  obvious,  that  in  the  first 
instance  he  must  be  proved  to  be  a  Member  of  the 
Legislative  Council,  or  of  the  House  of  Assembly  ;  and, 
in  point  of  fact,  there  is  no  evidence  of  either.  We 
have  nothing,  indeed,  before  us  but  two  papers,  which 
we  are  told  are  Indentures,  executed  between  Mr. 
Bedard  and  the  Electors  of  the  City  of  Quebec,  and  of 
the  County  of  Surrey.  I  say  "  told,"  because  of  this 
assertion  no  proof  whatever  has  been  offered,  nor  is 
any  thing  adduced,  from  which  the  authenticity  of 
these  papers  can  in  any  way  be  inferred.  In  the  case 
of  John  Wilkes  there  was  a  formal  admission  (a) 
on  the  part  of  the  King's  Serjeants,  that  he  was  a 
Member  of  the  House  of  Commons  ;  and,  upon  that 
admission  the  proceedings  of  the  Court  of  Common 
Pleas  were  founded.  In  this  case  there  is  no  such 
admission,  and  as  there  is  a  total  absence  of  every 
thing  which,  by  law,  we  are  permitted  to  receive  as 
evidence  of  the  fact  upon  which  this  claim  of  ex- 
emption is  entirely  built,  we  must  necessarily,  for  this 
defect  alone,  reject  the  motion.  I  should  be  sorry, 
however,  to  have  it  supposed  that  this  Court  concedes 
what  has  been  argued,  viz.,  "  That  there  is  privilege 
of  Parliament  against  arrest  for  treasonable  practices," 
or  to  have  it  believed  that  we  should  hold  ourselves 
bound  by  law,  in  any  future  instance,  to  admit  a  claim 
of  privilege  against  arrest  under  circumstances  similar 
to  the  present.  The  circumstances  to  which  I  allude, 
(assuming  all  facts  to  be  as  they  have  been  stated,")  are 

(a)  2.  Wilson  151. 
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the  arrest  of  Mr.  Bedard  eighteen  days  after  the  dissolu-  ,8,°- 
tion  of  the  last  Parliament  and  his  Election  to  the  new  Case  of 
Parliament  during  his  confinement.  If  Mr.  Bedard  P-  Bedard. 
was  entitled  to  privilege  upon  the  day  of  his  arrest,  (the 
19th  of  March,)  it  is  evident,  (as  he  was  not  elected  for 
the  County  of  Surrey  until  the  T/t\\  day  of  March,) 
that  his  right  to  it  must  be  solely  founded  on  the  fact 
of  his  having  been  a  Member  of  the  last  House  of 
Assembly;  and  if  he  was  not  entitled  to  privilege  upon 
the  day  of  his  arrest,  then,  it  is  equally  evident,  that 
his  claim  to  privilege  must  be  entirely  founded  upon 
his  election  to  the  new  Parliament.  In  England,  the 
privilege  from  arrest  is  claimed  and  allowed  to  every 
Member  of  the  House  of  Commons,  "  veniendo,  moran- 
do,  etexinde  ad  propria  redeando,"  (a)  and  extends  to 
forty  days  after  every  prorogation,  and  to  forty  days 
before  the  next  appointed  meeting.  (Z>)  But  although, 
to  the  effect  which  has  been  stated,  there  are  several 
legal  decisions,  yet  it  does  not  appear  that  any  precise 
period,  for  the  duration  of  this  privilege  after  a  disso- 
lution, has  been  fixed.  Trynne  is  of  opinion,  that  it 
continues  for  the  number  of  days  during  which  (after 
a  dissolution)  a  Member  formerly  received  wages;  (c) 
and  those  wages  were  in  proportion  to  the  distance 
between  his  residence  and  the  place  where  the  Parlia- 
ment was  held,  (d)  Upon  this  principle,  in  the  case 
of  Holiday  v.  Pitt,  (e)  which  has  been  cited  at  the  bar, 
it  was  held  by  all  the  Judges  that  this  privilege  ex- 
tends only  to  a  convenient  time  after  a  dissolution,  that 
is,  to  a  sufficient  time  to  enable  the   Member,  with 

(a)  4.  Ins,  46.  folio  edition,      (d)  Stat.  35.  Hen.  8.  c.  11. 
0)  2.  Lev.  72.  (e )  Strange  98.5,  and  Fort.  159. 

(c)  4.  Pari.  Writs.  68. 
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i8io.  convenience,  to  return  home.  Now,  the  last  Provin- 
Case  of  cia^  Parliament  met  in  Quebec,  in  the  very  place  for 
P.  Uedard.  vvhich  Mr.  Bedard  was  returned  a  Member,  and  in 
which  he  resides  ;  and  as,  therefore,  it  is  impossible 
to  say  that  he  had  not  a  convenient  time  for  his  return 
home,  for  transporting  himself  from  one,  to  another, 
part  of  Quebec,  between  the  first  and  the  nineteenth 
day  of  March,  it  is  clear  that  the  day  on  which  he 
was  arrested  was  not  within  the  period  to  which  the 
privilege  of  the  last  Parliament  extended. 

Let  us  now  examine  whether  this  claim  can  be  sup- 
ported under  the  privilege  of  the  new  Parliament. 
There  is  certainly  a  material  difference  between  the 
election  of  an  individual  who  is  at  large,  and  the  elec- 
tion of  one  already  in  confinement,  which  is  the  pre- 
sent case.  In  the  former  instance,  the  electors,  having 
chosen  a  free  man,  are  without  blame,  and  ought  not 
to  be  deprived  of  his  services  by  any  act  of  his,  to 
which  the  privilege  of  Parliament  extends  ;  in  the 
latter  they  make  choice  of  one  who  visibly  is  not  in  a 
situation  to  perform  the  services  which  they  require  of 
him,  and  they  have,  therefore,  only  themselves  to 
blame  if  they  are  deprived  of  them.  In  England, 
again,  upon  these  principles,  it  has  been  decided  that 
the  privilege  of  a  Member  of  the  House  of  Commons 
from  arrest,  commences  at  his  election,  (a)  unless  he  has 
been  arrested,  or  be  in  execution  before  his  election,  in 
which  case  it  has  also  been  decided,  that  he  is  not  en- 
titled to  privilege.  (&)  Freedom  from  arrest,  in  all  cases 
to  which  privilege  legally  extends,  may  be  considered 
to  be  as  indispensably  necessary  to  the  existence  of  a 

(a)  4.  Bacon,  fol.  ed.  233. 

(0)  2.  Siderfin  42.  R.  in  Pari.  12th  March,  1592. 
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Provincial  House  of  Assembly,  as  to  an  English  House        isio. 
of  Commons.     But  there  is  no  principle  upon  which       ^~^ 
it  should  be  admitted  in  this  Province,  under  circum-    P.  Bedard. 
stances  which  are  held  in  England  to  be  such  as  must 
exclude  it.     It  is  argued  that  "  there  is  privilege  of 
Parliament  from  arrest  for  treasonable  practices,"  and 
to  support  this  assertion  it  is  contended  that  this  privi- 
lege extends  to  all  offences  except  treason,  felony  and 
breach  of  the  peace,  (which  may  be  admitted)  and  that 
treasonable  practices  do  not  amount  either  to  treason, 
to  felony,  or  to  breach  of  the  peace.     The  Court  is  of 
opinion  that    "  treasonable  practices'9  are  within   the 
meaning  of  the  words  "  breach  of  the  peace,"  and  that 
the  privilege  from  arrest  does  not  extend  to  cases  of 
this  description.     All  indictable  crimes  (and  all   trea- 
sonable practices  must  be  indictable)  are  held  in  law 
to  be  contra pacem  domini  regis  ;  and  upon  this  ground, 
in  England,  it  is  now  understood  that  the  claim  of 
privilege  does  not  comprehend  the  case  of  any  indicta- 
ble crime.     Such  being  the  opinion  of  the  Court,  we 
are  not  called  upon  to  make  any  enquiry  as  to  the  dis- 
tinction between  treason    and    treasonable   practices. 
It  may  be  well,  however,  to  observe,   after  what  has 
been   argued,  that  the  precise  import  of  the  phrase 
"  treasonable  practices"    has   never   been  settled   by 
any  legal   decision  ;  and  if  by   the  word  "  practices'9 
we  are  to  understand  "  Acts,99  it  certainly  will  be  dif- 
ficult to  mark  the  line  of  distinction.     In    the  course 
of  the   argument,   to    shew    that    "  treasonable  prac- 
tices" are  entitled  to  privilege,  the  case  of  John  Wilkes 
has  been  entirely  relied  on.     It  has  been  said,  that  by 
this  decision  it  was  settled  that  a  Member  of  Parlia- 
ment charged   with   having  written  and  published  a 

D 


IS  CASES  IN  THE  COURT  OF  KING'S  BENCH 

18m         seditious  libel  was    entitled    to   privilege  ;    and    from 
thence  it  has  been   inferred  that  a  Member,   charged 

Case  of  .  .         , 

P.  Bedaud.  with  "  treasonable  practices,  must  also  be  entitled  to 
his  privilege.  Now,  admitting  this  case  for  the  pre- 
sent, to  be  law,  it  by  no  means  follows  because  a 
seditious  libel  is  entitled  to  privilege,  that  treason, 
able  practices  must  also  be  entitled  to  it.  If  indeed, 
the  latter  was  the  minor  offence  of  the  two,  it  might  be 
inferred  ;  but  this  is  not  the  case,  for  in  point  of  fact, 
it  is  the  major  and  not  the  minor  offence.  To  consti- 
tute treason,  there  must  be  an  actual  design  against 
the  King  or  his  Government  in  contemplation  ;  and  it 
is  in  this  that  it  is  distinguishable  from  sedition,  which 
comprehends  such  offences  (not  being  capital)  as  are 
of  like  tendency,  but  without  any  actual  design  against 
the  King  or  his  Government.  A  charge  therefore,  of 
doing  a  thing  seditiously  cannot  amount  to  a  charge 
of  high  treason  ;  since  that  which  is  seditious,  and  no 
more,  can  only  partake  of  the  nature  of  sedition.  But, 
for  the  same  reason,  that  which  is  treasonable  must 
partake  of  the  nature  of  treason,  and  consequently  be 
a  crime  of  greater  magnitude  than  any  act  which  is 
merely  seditious.  The  case  of  Wilkes  then,  if  admit- 
ted to  be  law,  proves  that  the  privilege  of  Parliament 
extends  thus  far,  that  is,  to  seditions  acts,  but  affords 
no  proof  whatever  that  it  extends  beyond  them  to 
"  treasonable  practices."  But  the  decision  in  the  case 
of  John  Wilkes  the  Court  cannot  receive  as  law,  be- 
cause it  has  been  solemnly  disclaimed  by  both  Houses 
of  the  British  Parliament.  The  Judgment,  in  this 
well  known  case,  (pronounced  May  3rd,  1763,)  at  the 
first  meeting  of  Parliament  afterwards,  was  taken  into 
the  consideration  of  both   Houses,  and  the  discussion 
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ended  on  the  29th  Nov.  1763.  in  a  joint  vote,  by  which        ,81°- 
it  was  resolved,  "  That  the  privilege  of    Parliament       Case  of 
doth  not  extend  to  the  case  of  writing  and  publishing   P.  Bedard. 
seditious  libels,  nor  ought  to  be  allowed  to  obstruct  the 
ordinary  course  of  the  laws  in  the  speedy  and  effectual 
prosecution    of   so    heinous   and     dangerous   an    of- 
fence." (a)     Let  the  order  therefore  be,  "  that  he  take 
nothing  by  his  motion." 

Williams,  J.  I  shall  not  touch  upon  all  the  points 
that  have  been  so  ably  stated  by  the  Chief  Justice* 
In  the  case  of  Wil/ces,  it  was  the  admission  of  the 
Counsel  for  the  Crown,  that  established  the  fact  of  his 
being  a  Member.  In  the  present  case  there  is  no  such 
admission  ;  nor  is  there  any  evidence  before  the  Court 
that  Mr.  Bedard  either  was,  or  is,  a  Member  of  the 
Provincial  Legislature,  The  decision  of  Lord  Camden 
was,  certainly  not  correct  ;  nor  can  it  be  received  as 
legal  authority  ; — for  the  offence  with  which  Mr.  Wilkes 
was  charged  was  clearly  an  indictable  offence. — The 
Members  of  the  House  of  Assembly  of  Lower  Canada 
are,  without  doubt,  entitled  to  the  enjoyment  of  their 
lawful  privileges,  which  ought  not  to  be  invalidated  or 
restrained.  But  what  are  those  privileges  ?  They 
are  those  which  are  granted  them  upon  the  claim  made 
by  their  Speaker,  at  his  presentation  to  the  King's 
Representative  for  approval,  after  his  election  to  that  of- 
fice. The  principal  of  which  are  "freedom  of  Speech," 
for  the  purpose  of  managing  their  debates  ;  and  "  free- 
dom of  person"  during  the  Session,  of  Parliament,  and 
while  going  to  and  returning  from  thence,  in  order  to 

(a)  Comm.  Journ.  24th  Nov.  1 7G3. 
Lords?  Jouvn.  29th  Nov.  1703. 
Almon's  Deb,  Com,  for  1703. 
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J^l^,       enable  them    to  perform  their  public    duty  there.     I 
Case  or       entirely  agree  in  opinion  with  the  Chief  Justice  that 
P.  Bsdabd.    tjie  motion  cannot  be  granted. 

Kerr,  J.  I  do  not  think  it  necessary  to  give  any 
opinion  upon  the  important  questions  raised  in  the 
course  of  the  argument  upon  this  motion.  The  first 
point  submitted  to  our  consideration,  is  whether  the 
two  Indentures  supposed  to  be  the  returns  of  Mr. 
Beclard  as  a  Member  of  the  last  House  of  Assembly 
and  of  the  present,  are  sufficiently  proved,  or  in  other 
words,  if  his  Counsel  has  offered  legal  evidence  of  his 
being  within  the  exception  contained  in  the  Gth  Sec- 
tion of  the  Provincial  Statute.  I  am  entirely  of  opi- 
nion with  the  Chief  Justice,  that  we  have  not  evidence 
of  his  being  a  Member  of  the  last,  or  of  the  present 
Parliament,  and  consequently,  we  have  not  now  to 
decide  whether  a  Member  of  the  Assembly  has  his 
privilege  in  the  case  of  "  treasonable  practices/'  I  will 
not  follow  this  question  then  rib  omnibus  quwrenda,  but 
should  it  come  regularly  before  the  Court,  we  must 
not  shrink  from  the  execution  of  our  duty.  It  is  suffL 
cient  for  me  to  state,  that  I  agree  in  opinion  with  the 
Court,  that  this  Motion  ought  not  to  be  granted. 

Motion  denied. 


It  is  but  justice  to  the  memory  of  Mr.  Bedard  to  notice  that  on  the  12th 
ctay  of  Deer.  1812,  he  was  elevated  to  the  Bench,  and  continued  to  discharge 
the  duties  of  his  office  until  his  death,  a  period  of  about  seventeen  years. 
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Hamilton  and  Another  against  Fraser  and  Others, 


AN  this  case  a  rule  was  obtained,  calling  on  the  De-    20th  Febry, 

1811 

fendants   to   shew  cause  why  a   Writ  of  Prohibition       ^^/ 
should  not  issue  to  stay  proceedings  in  a  certain  suit  a  Prohibition 
in  the  Court  of  Vice   Admiralty  brought  by  the  pre-  JvonVthT 
sent  Defendants,  for  work  and  labour,   in  the  Salvage  £our*°£     , 

'  '  o       King  s  Bench 

of  a  certain  Ship  and   cargo,  at  the  batture   of  Mille  tostaypro- 

Tr      .  .        1       rt-  c^      t  ccedings  in 

Vacnes,  in  the  River  St.  Lawrence.  the  Court  of 

The  Libelants  in  the  Court   of  Vice  Admiralty,—  ^.Admi" 
Fraser  and  others, — alleged  in  the  first  count  of  their  a  suit  for 

i-i     1  t<i  i         -r»  i  1  Salvage  of  a 

JibeJ,  "  lnat  the  Respondents,  as  owners  and  pro-  ship  stranded 
"  prietors  of  a  certain  ship  or  vessel,  called  the  Trio,  ^"iif™^ 
"  on  the  third  of  November  last,  upon   the  high  and  St.  Lawrence, 

.   ,  .         ,        .....  f.     ,         _,  -  the  locus  in 

'*  open  seas,  within  the  jurisdiction  or  the  Court  of  quo  being  in- 
«  Vice  Admiralty  of  this  Province,  to  ml,  at  the  CSSSS^ 
"  Batture  of  Mille   Vaches  in  the  River  St.  Lawrence.  that  the  case 

111  1T-111  •  /-»  n  WaS    n0^   0n0 

"  were  indebted   to  the  Libellants  in   .§£2000  for  the  of  Admiralty 

«  work  and  labour,  care  and  diligence  of  the  Libel-  K prl°hi' 

"  lants  before  that  time   on    the  high  and  open  seas  bition  granted 

"  aforesaid,  done  and  performed  by  the  Libellants  in  ther  p«>ceetf- 

"  the  Salvage  of  the  said  ship,  and  of  the  cargo  where-  ^?S«r 

"  with  the  said  ship  was  forced  and  driven  on   shore  ?t-  Lavvrence» 

-  1         1  1  /»  I  n  *r0m   tnC    VVGSt 

"  and  stranded,  and  alter  she  was  got  afloat,   to  wit,  endofAntu 
"  on  the  third  day  of  November  last,  at  the  Batture  eLtemiineof 
M  of  Mille    Vache    aforesaid,    was    loaded,    and   for  tl?.%J?istri^t. 

or  lhree  Ki. 

"  money  by  the  said  Libellants  in  that  behalf  laid  out  vers,  is  within 
"  and  expended."     And  the  Libellants  averred  "  that  Quebec!"**0 
"  the  Respondents  being  so  indebted  promised  to  pay 
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1811.        <<  this  sum  of  ^OOO  on  the  high  and  open  seas  and 
Hamilton     "  within    the    ebbing    and    flowing   thereof,    to   wit, 

v-  "  at   the   Bat  lure  of  Mille    V aches   aforesaid."     This 

Phaser.  .  ,    .  ■.     "  . 

promise   is  repeated   in    a   second  count   against   the 

Respondents  "  as  Agents  and  Consignees  or  Factors 
of  the  ship  Trio," — is  laid  in  a  third  count  by  way 
of  quantum  meruit,  the  Respondents  being  therein 
charged  as  "  owners  and  proprietors  of  the  ship 
Trio," — and  is  again  laid  in  a  fourth  count  by  way 
of  quantum  meruit,  the  Respondents  being  therein 
charged  as  "  Agents  and  Consignees  or  Factors  of 
the  ship  Trio."  The  locus  in  quo  with  respect  to  the 
work  and  labour  performed  by  the  Libellants  and  to 
the  promise  made  by  the  Respondents  being  averred 
in  each  of  these  counts  to  be  "  on  the  high  and  open 
"  seas  and  within  the  ebbing  and  flowing  thereof,  to 
"  wit,  at  the  Bat  lure  of  Mille  Vaches  aforesaid" 

To  this  Libel,  the  Respondents  put  in  a  plea  to  the 
jurisdiction  of  the  Court  of  Vice  Admiralty  averring 
the  Batture  of  Mille  Vaches  (the  locus  in  quo)  to  be 
"  in  the  County  of  Northumberland,  in  the  District 
of  Quebec,  in  the  Province  of  Lower  Canada,  without 
the  jurisdiction  of  the  Court  of  Vice  Admiralty  and 
within  the  jurisdiction  of  this  Court." — And  issue 
having  been  joined  upon  this  point,  the  plea  to  the 
jurisdiction  by  the  Court  of  Vice  Admiralty  was  over- 
ruled without  the  adduction  of  any  proof  whatever  on 
either  side.  These  facts  were  set  forth  in  the  sugges- 
tion and  verified. — 1st.  By  sworn  copies,  of  the  Libel, 
of  the  plea  to  the  jurisdiction,  of  the  Replication,  and 
of  the  decree  overruling  the  plea, — and  2ndly.  By 
affidavits,  in  which  it  is  sworn  "  that  the  place  called 
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"  the  Batlure  of  Mille  Vachcs  is,  at  or  near  a  certain       ^^ 
"  part  of  the  northern   bank   of  the  lliver  St.   Law-     IlAM1LT0N 
"  rence,   upwards    of    one    hundred   miles   from   the 
"  mouth  of  the  said  river  and  from  any  part  of  the 
"  high   seas,  and  within  the  District  of  Quebec,  and 
"  not  elsewhere." 

Sewell,  Ch.  J.  delivered  the  opinion  of  the  Court. 

Upon  mature  consideration,  we  are  of  opinion,  that 
the  motion  must  be  granted,  and  a  prohibition 
awarded  to  the  Court  of  Vice  Admiralty.  Tiis  deci- 
sion will  restrain  the  Court  of  Vice  Admiralty  from 
the  exercise  of  a  jurisdiction  to  which  it  has  formally 
laid  claim,  and  we  are  on  this  account  desirous  to 
make  the  principles  of  our  judgment  distinctly  known, 
I  shall,  therefore,  take  occasion  to  state  them,  but  as 
the  present  is  the  first  case  in  which  a  prohibition  has 
been  awarded  to  the  Court  of  Vice  Admiralty  out  of 
this  Court,  I  shall  show  in  the  first  instance  the  power 
and  the  authority  of  the  Court  of  King's  Bench  to 
award  this  Writ. 

Every  Court  of  limited  jurisdiction  must  be  subject 
to  control,  for  where  there  is  no  control  there  can  be 
no  limited  jurisdiction.  In  England,  all  such  Courts, 
(and  among  them  the  Admiralty,)  are  superintended 
and  restrained  within  the  proper  bounds  of  their  au- 
thority, by  the  superior  Courts  of  Westminster  Hall. 
And  in  the  King's  Colonies  in  America,  the  same 
power,  with  respect  to  the  Courts  of  Vice  Admiralty, 
has  been  exercised  by  the  superior  Courts  of  common 
law.  In  Key  and  Hubbard  v.  Pearse,  (a)  Pearse  libel- 
led in  the  Vice  Admiralty   Court  of  New  York,   and 

(a)  Douglas  008. 


V. 
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lsn-  the  pica  of  Key  and  Hubbard  to  the  jurisdiction  being 
Hamilton  refused,  they  obtained  from  the  Court  of  King's  Bench 
of  that  Province,  a  Writ  of  Prohibition.  The  issue  in 
the  cause  was,  "  whether  the  ship  seized  was  prize  or 
no  prize,"  a  question  over  which  the  Court  of  Admi- 
ralty holds  an  unequivocal  and  exclusive  jurisdiction, 
and  it  was  accordingly  determined  at  the  cockpit,  that 
the  prohibition  had  been  improperly  issued,  but  the 
general  authority  of  the  Provincial  Court  of  King's 
Bench,  to  award  the  Writ  of  Prohibition,  was  not  at 
all  doubted.  The  Lord  Chief  Justice  Lee,  in  deli- 
vering the  judgment,  said  : — "  As  this  is  a  question 
"  upon  prize,  I  think  the  Common  Law  Court  had  no 
"  right  to  prohibit,"  and  Lord  Mansfield,  (referring 
to  this  decision,)  afterwards  said,  in  the  case  of 
Lindo  v.  Rodney  :  — "  This  case  {Key  h  Hub- 
"  bard  v.  Pearse,)  was  argued,  and  could  only  be 
u  argued  as  a  mere  question  of  law,  just  as  if  it  had 
"  arisen  in  Westminster  Hall,  upon  a  capture  in  the 
"  River  Thames,  within  the  body  of  a  county.  The 
"  Courts  of  Law  in  the  Colonies  prohibit  the  Court  of 
"  Admiralty  just  as  the  Courts  of  Westminster  Hall  do 
"  here.'9  (a)  The  power  of  prohibiting  the  Court  of 
Vice  Admiralty  when  it  exceeds  the  limits  of  its 
jurisdiction,  must  then  be  vested  in  some  or  other  of 
His  Majesty's  Ordinary  Courts  of  Law  in  this  Pro- 
vince, and  as  the  Courts  of  King's  Bench  and  of 
Appeals  are  the  only  Courts  of  ordinary  jurisdiction  in 
the  Province,  we  have  to  inquire  in  which  of  them  it 
is  vested.  For  this  purpose  it  must  be  remarked,  that 
the    distinction  between  the  Writ  of  Prohibition  and 

(a)  Douglas  019.  in  notis,  ?.  Chalmcr's  opin,  207-215. 
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the  Writ  of  Appeal  is  essential.  When  a  Court  has  18H- 
jurisdiction,  and  gives  a  wrong  sentence,  that  sentence  Hamilton 
is  the  subject  matter  of  Appeal,  and  not  of  prohibi- 
tion ;  but  if  it  has  not  jurisdiction,  prohibition  is  the 
legal  remedy.  The  Writ  of  Appeal  removes  the  cause 
into  the  Superior  Tribunal  for  investigation  upon  the 
merits  of  the  case  itself,  in  reference  to  the  parties  and 
their  respective  rights.  The  Writ  of  Prohibition  does 
not  remove  the  proceedings,  nor  does  it  lead  to  any 
investigation  of  the  merits,  except  in  so  far  as  they 
tend  to  elucidate  the  question  of  jurisdiction.  Now, 
the  jurisdiction  of  the  Court  of  Appeals  is  limited  by 
Statute,  (a)  and  extends  only  "  to  causes  appealed  from 
"  civil  jurisdictions  wherein  by  law  an  appeal  is  al- 
"  lowed;"  so  that  the  Court  of  Appeals  cannot  take 
cognizance  of  the  proceedings  of  the  Admiralty,  unless 
it  be  by  Writ  of  Appeal,  and  it  is  certain  that  no 
appeal  is  by  Law  allowed  from  any  decision  of  the 
Court  of  Vice  Admiralty,  except  to  the  High  Court  of 
Admiralty  in  England,  or  to  the  Court  of  His  Majesty 
in  Privy  Council.  (&)  It  follows,  that  the  Provincial  Court 
of  Appeals  has  no  jurisdiction  whatever  with  respect  to 
the  Admiralty.  A  Writ  of  Prohibition  to  the  Admiralty 
cannot  therefore,  issue  out  of  that  Court,  and  conse- 
quently must  issue  out  of  the  Court  of  King's  Bench. 
To  what  I  have  said  upon  this  part  of  the  subject,  I 
I  shall  add,  that  the  power  and  authority  of  this  Court 
to  award  the  Writ  of  Prohibition,  and  to  award  the  Writ 
of  Certiorari,  (which  we  daily  issue,)  stand  in  principle 
upon  the  same  ground.  Both  Writs  are  designed  for 
the  control  of  limited  Tribunals,  to  restrain  and  keep 

O)  34  Geo,  III.  c.  G.  s.  23.  (b)  3,  Black.  Cora.  69. 
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them  within  the  true  bounds  of  their  respective  juris- 
dictions, and  both  are  equally  necessary  for  preserving 
inviolate  the  legal  distribution  of  judicial  authority,  (a) 

The  general  question  which  arises  out  of  the  facts 
set  forth  in  the  suggestion  and  in  the  Affidavits  fyled 
in  support  of  it,  is  this:  "  Whether  the  Court  of  Vice 
"  Admiralty  has  jurisdiction  in  a  case  of  Salvage 
*  arising  and  entirely  completed  within  the  limits  of 
"  the  Province?"  And  we  are  of  opinion,  as  already 
intimated,  that  it  has  not.  The  ground  of  this  opinion 
shall  now  be  shown,  and  to  this  end,  certain  proposi- 
tions, on  which  we  rely,  shall  be  stated  with  the  autho- 
rities on  which  they  are  founded. 

We  hold  then,  as  a  general  rule,  1.  That  according 
to  the  Civil  and  Maritime  Law  of  England,  the  High 
Court  of  Admiralty  of  England,  cannot  hold  plea  of 
any  matter  arising  within  the  jurisdiction  of  the  ordinary 
Courts  of  Law  ;  and  that  it  cannot  hold  plea  of  any 
matter  arising  within  the  limits  of  the  Realm,  or  King- 
dom of  England,  because  the  limits  of  the  jurisdiction  of 
the  ordinary  Courts  of  Law,  are  co-extensive  with  the 
limits  of  the  Realm.— %.  That  certain  cases  are  excep- 
tions  to  this  general  rule,  but  that  Salvage  arising  and 
completed  within  the  jurisdiction  of  the  ordinary  Courts 
of  Law  is  not  one  of  the  excepted  cases.—  3.  That 
the  Provincial  Court  of  Vice  Admiralty  has  no  greater 
or  other  authority  than  that  of  the  High  Court  of  Ad- 
miralty of  England.  It  will  follow  from  these  propo- 
sitions (when  established,)  that  as  the  High  Court  of 
Admiralty  of  England  cannot,  so  the  Provincial  Court 

(a)  The  "  Appel  commc  d'Abus,"  and  the  "  defense  d'executcr."  are  in 
fact  prohibitions.  See  the  introduction  to  the  Edition  of  Denizart,  by 
Lecamus,  73.  L,  C.  Den.  Verb.  "  Defense  d'executer,"  s.  I,  No.  1.  2.  aud 
3.  Vol.  6.  p.  77.  p.  78. 
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of  Vice  Admiralty  cannot  hold  plea  of  any  matter  of  ^^ 
Salvage  arising  and  completed  within  the  jurisdiction  hamilton 
of  the  ordinary  Courts  of  Law,  and  consequently  that 
the  Provincial  Court  of  Vice  Admiralty  cannot  hold 
plea  of  any  matter  of  Salvage  arising  and  completed 
within  the  limits  of  the  Province,  if  the  limits  of  the 
jurisdiction  of  the  ordinary  Courts  of  Law  of  the  Pro- 
vince be  co-extensive  with  the  limits  of  the  Province. 
I  proceed  to  the  consideration  of  the  first  proposition  : — 
It  is  laid  down  as  a  general  rule  that  the  jurisdiction 
of  the  instance  Court  of  Admiralty  of  England  is  con- 
fined to  matters  arising  on  the  high  Seas,  (b).  It  is 
true  that  it  does  not  seem  to  be  agreed  what  shall  be 
taken  to  be  the  high  Seas  in  all  cases,  but  it  is  equally 
true  that  a  River,  Creek  or  Haven  within  the  limits 
of  any  country,  constituting  a  part  of  the  Realm  or 
Kingdom  of  England,  is  clearly  held  not  to  be  a  part 
of  the  high  Seas,  and  that  the  instance  Court  of  Admi- 
ralty cannot  take  cognizance  of  any  matters  made  or 
done  in  any  such  River,  Creek  or  Haven,  because  all 
matters  arising  there  may  be  heard  and  determined  in 
the  ordinary  Courts  of  Law,  (&.)  "  It  is  a  rule,"  says 
McDouall,  "  in  the  Law  of  England,  that  the  Admiral's 
"jurisdiction  is  confined  to  matters  arising  on  the 
"  high  Sea,  and  therefore  he  cannot  take  cognizance 
"  of  Contracts  &c.  made  in  any  River,  Haven  or 
"  Creek  within  England,  for  those  are  triable  by  the 
"  Common  Law."  (c)  By  the  Statute  13,  Rich.  II. 
"  c.  5.  it  is  enacted,  "  That  the  Admirals  and  their 
"  Deputies  shall  not  intermeddle  from  henceforth  of 
"  any  thing   done  within   the   Realm,  but  only  of  a 

(b)  1.  Bacon,  023.        (e.)  2.  McDouall's  Ins.  543. 
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1  thing  clone  upon  the  Sea."  By  the  Statute  15,  Rich. 
'  II.  c.  3,  it  is  enacted,  "  That  of  all  manner  of 
*  Contracts,  Pleas  and  Quarrels,  and  all  other  things 
rising  within  bodies  of  Counties,  as  well  by  wa- 
"  ter  as  by  land,  and  also,  of  wreck  of  the  Sea,  the 
"  Admiral's  Court  shall  have  no  manner  of  cognizance, 
"  power  or  jurisdiction,  but  all  such  manner  of  Con- 
"  tracts,  Pleas  and  Quarrels,  and  all  other  things  rising 
"  within  the  bodies  of  Counties,  as  well  by  water  as  by 
"  land  as  afore,  and  also  wreck  of  the  Sea  shall  be 
"  tried,  determined,  discussed  and  remedied  by  the 
"  Law  of  the  land,  and  not  before,  nor  by  the  Admi- 
"  ral  nor  his  Lieutenant  in  any  wise."  and  by  the  Sta- 
tute 2,  Henry  IV.  c.  11,  it  is  enacted  as  follows,  viz  : 
"  Whereas  in  the  Statute  made  at  Westminster  the 
"  13th  year  of  the  said  King  Richard,  among  other 
"  things  it  is  contained,  that  the  Admirals  and  their 
"  Deputies  shall  not  intermeddle  from  thenceforth  of 
"  any  thing  done  within  the  Realm  but  only  of  a  thing 
"  done  upon  the  Sea,  according  as  it  hath  been  duly 
"  used  in  the  time  of  the  noble  King  Edward,  grand 
"  father  to  the  said  King  Richard,  now  our  said  Lord 
"  the  King  wills,  and  granteth  that  the  said  Statute 
"  be  firmly  holden  and  kept  and  put  in  clue  execu- 
"  tion."  Such  are  the  Statutes,  which  according  to 
Stamford,  are  to  be  considered  as  Statutes  declaratory 
of  the  Common  Law.  t£  Per  common  ley  (says  he,) 
"  devant  le  Statut  anno  2do  Henrici  IV.  c.  11.  L'Ad- 
"  miral  n'ave  jurisdiction,  sinon  sur  le  haul  meer"  and 
by  a  series  of  decisions,  the  provisions  which  they  con- 
tain,  are  adjudged  to  be  the  Law  Civil  and  Maritime  of 
Eno-land.  In  Cradock's  case,  it  was  said  "  the  intent 
"  of  the  Statute  13,  Rich.  II,  was  to  prevent  the  Admi- 
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M  ral's  Court  from  holding  plea  of  any  thing  happening  I811- 
M  within  the  Realm," and  a  prohibition  was  granted,  (a)  Hamilton. 
In  Leigh  v.  Bur  let/,  a  prohibition  was  awarded  be. 
cause,  per  curiam;  "the  Contract  was  made  on  land 
"  and  infra  corpus  comi talus,  and  therefore  the  Admiral 
"  can  have  no  jurisdiction,  for  the  Statutes  13  and  15 
"  of  Richard  II.  and  2d  Hen.  IV.  c.  11,  are  that  the 
"  Admiral  shall  not  have  conusance  but  of  things  done 
"  super  altum  mare  and  Cook,  (Justice)  said  when  a 
"  place  is  covered  over  with  salt  water  and  is  out  of 
"  any  County  or  Town  there,  est  altum  mare,  but 
"  where  it  is  within  any  County,  there  it  is  not  altum 
"  mare;  and  trial  shall  be  per  vicinetum,"  (//)  In  the 
case  of  the  Lord  Admiral  v.  Linsted,  the  suit  was  insti- 
tuted in  the  Admiralty  for  a  ship  as  flotsam,  left  near 
an  harbour  in  Norfolk,  and  it  was  agreed  that  flotsam 
ought  to  be  tried  in  the  Admiralty ;  but  a  prohibition 
was  ordered  per  curiam,  "  Because  the  suggestion  was 
"  that  the  dereliction  was  infra  corpus  comitatus.  (c)  In 
the  case  of  Culliver  and  Brand,  a  ship  was  wrecked  by 
tempest  in  a  creek  of  the  Sea,  "  Infra  corpus  comi- 
"  tatus  of  Dorset."  The  Sailors  upon  pretence  that 
the  goods  in  the  ship  were  bona  peritura  procured  a 
commission  of  sale  out  of  the  Court  of  Admiralty 
whereupon  the  owners  to  prevent  the  sale  "  brought 
"  a  supersedeas,"  and  upon  producing  the  libel  to  the 
Court,  a  prohibition  was  granted,  "  because  the  cause 
"  of  action  did  arise  infra  corpus  commitatus  and  so  the 
"  Admiralty  cannot  hold  plea  thereof"  (d)  In  Coke's 
report  of  the  anonymous  case  in  the  Reign  of  Edward 
I.  it  is  said,  the  Sea  within  the  jurisdiction  of  the  Ad- 

(a)  2.  Brownlovv,  37.  (b)  Owen,  T22. 

(c)  SiderHn,  178.  p.  9.  (d)  2.  Sid.  81. 
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miral  is  out  of  every  County,  for  if  the  Sea  be   in  any 
County  then   Pais  may  come   from  thence.     The  Ad- 
miral hath  jurisdiction  when  the  Common  Law  cannot 
give  remedy,  (a)     Upon  the  reference  made  in  the  7th 
of  Jac.  I.  in  the  case  of  Sir  Richard  Hawkins,  Vice 
Admiral  of  Devon,  to  the  Chief  Justices  of  the  Kind's 
Bench  and  Common    Pleas,  and  to  the  Chief  Baron 
of  the  Exchequer,    it  was  by  them  resolved  "  that  by 
*'  the  Common  Law  the  Admiral  ought  not  to  meddle 
"  with  any  thing  done  within  the  Realm,  and  only  with 
"  things  done  upon  the  Sea,  and  this,"  say  they,  "  ap- 
"  peareth  fully  by  the  Statutes  13,  Rich.  II.  c.  5,  and 
"  2d  Hen.   IV.  c.  11,"  (6.)     In  further  proof  of  the 
present  proposition,   I    refer  to    the   cases  which   are 
cited  by  "  the  Judges  of  the  Realm,"  in  their  answers 
to  the  articuli  Admiralitatis,  (c)  of  which  the  first  an- 
swer is  as  follows :  "  By  the  Laws  of  this   Realm  the 
Court  of   the  Admiral   hath   no  conusance,    power  or 
jurisdiction  of  any  man,  nor  of  Contract,  Plea  or  que- 
rele,  within  any  County  of  the  Realm,  either  upon 
the  land  or  the  water,  but  every  such  Contract,   Plea 
or   querele,   and   all   other   things   rising    within   any 
County  of  the   Realm,    either   upon  the  land   or   the 
water,  and  also,  wreck  of  the  Sea,  ought  to  be  tried, 
determined,   discussed  and  remedied  by  the  Laws  of 
the  land,  and  not  before,  or  by  the  Admiral,  nor  his 
Lieutenant,    in  any  manner,  so  as  it  is  not  material 
whether  the  place  be  upon  the  water  infra fluxum  el  re~ 
fluxum  aqua:,  but  whether  it  be  upon  any  water  within 
any  County.     Wherefore  we  acknowledge  that  of  Con- 
tracts, Pleas  and  quereles  made  upon  the  Sea  or  any 

(a)  12.  Rep  .80.  (/>)  13.  Rep.  52. 

(c)  4.  Inst.  130—147. 
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part  thereof  which  is  not  within  any  County,  the  Ad-  ]81)- 
miral  hath  and  ought  to  have  jurisdiction,  and  no  pre-  Hamilton 
cedent  can  be  shown,  that  any  prohibition  hath  been 
granted  for  any  Contract,  Plea  or  querele  concerning 
any  maritime  cause  done  upon  the  Sea,  taking  that 
only  to  be  the  Sea  wherein  the  Admiral  hath  juris- 
Hon,  which  is  before  by  Law  described  to  be  out  of  any 
County,  (a)  In  later  times,  the  same  opinion  has 
uniformly  been  held  in  the  Courts  of  Westminster  Hall. 
In  the  Common  Pleas,  in  Ross  v.  Walker,  (b)  Ross, 
who  was  a  pilot,  was  sent  for  to  Gravesend  to  come 
on  board  the  ship  Oxford,  being  in  Sea  reach,  who  ac- 
cordingly went  on  board  of  her  there,  and  piloted  her 
from  thence  to  her  moorings  at  Deptford,  and  for  his 
wages  due  to  him  upon  that  account,  he  instituted  a  suit 
in  the  Admiralty,  upon  which  a  prohibition  was  moved 
for,  upon  a  suggestion,  that  both  the  Contract  and 
the  woik  done,  were  within  the  body  of  the  County, 
and  an  affidavit  that  Sea  reach  is  within  the  body  of 
the  County,  and  a  prohibition  was  ordered,  and  per 
curiam ;  "  There  is  no  instance  to  be  found  where  the 
"  Contract  was  at  land,  and  to  do  the  work  on  board 
"  within  the  body  of  some  County,  that  the  Common 
"  Law  Courts  have  ever  permitted  the  Admiralty  to 
"  have  jurisdiction."  (b)  In  Vellhasen  vs.  Ormsley,  (c) 
on  the  authority  of  the  decision  in  Violet  vs.  Blague,  (d) 
it  was  admitted  on  both  sides,  that  the  Admiralty  had 
no  jurisdiction  in  the  case,  because  the  running  foul  and 
breaking  of  the  Libelants'  vessel  had  happened  on  the 
Thames,  within  the  County  of  Kent,  and  a  prohibition 
was  accordingly  awarded  by  Lord   Kenyon,   and  the 

(a)  k  lust.  p.  13k  (/;)  2.  Wik  2G5. 

(c)  3.  T.  Hep,,  p.  315.         (d)  Cro,  Jac.  51k 
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Court  of  King's  Bench,  and   in   delivering  the  Judg- 
ment of  the  same  Court  in   Lindo  vs.  Rodney,  Lord 
Mansfield    said,   "  the  view,  purport  and  tendency  of 
44  the  Statutes  is  to  prevent  the  Admiralty  from  trying 
"  matters  triable  at   Common   Law.     These  Statutes 
"  don't  exclude  the  Common  Law  in  any  case,  and 
44  they  confine  the  Admiralty,  by  the  locality  of  the 
44  thing  done,  which  is  the  cause  of  action,   it  must  be 
"  done  on  the  high  seas,  if  done  in   Forts,  Havens  or 
"  Rivers,  within  the  body  of  a  County  of  the  Realm,  the 
44  Admiralty  is  excluded."  (<?)     From  these  authorities 
it  is  certainly  clear  as  a  general  rule,  that  the  High 
Court   of  Admiralty  of  England   has    no  jurisdiction 
over  any  matters  arising  within  the  Realm,  and  that 
the  reason  of  this  rule   is,  that   such  matters  having 
arisen   within    the  jurisdiction  of  the  Common    Law 
Courts,  must  there  be  tried. 

It  is  admitted  by  our  second  proposition  that  "  cer- 
44  tain  cases  are  exceptions  to  this  general  rule,"  but 
we  hold  that  "  Salvage  arising  and  completed  within 
44  the  juridiction  of  the  ordinary  Courts  of  Law,  is  not 
44  one  of  the  excepted  cases."  Sueing  for  Mariners 
wages,  founded  on  Contracts,  and  for  money  due  upon 
hypothecation  bond,  which  have  been  executed  within 
the  jurisdiction  of  the  ordinary  Courts  of  Law,  are  fa- 
miliar instances  of  such  exceptions,  confirmed  by  the 
recent  decisions  in  Howe  and  Napier,  (Z>)and  Menetone 
and  Gibbons,  (c)  which  have  been  cited  at  the  Bar.  But 
of  these  exceptions  the  former  is  said  (by  Lord  Mans- 
field,) in  the  case  of  Howe  and  Napier,  to  be  founded 
on  services  performed  at  Sea,  (d)  and  the  latter  is  said 


(a)  Douglas,  615. 
(/;)  3.  T.  K.  269. 


(b)  1.  Burr.  1944. 
(</)   I.  Burr.  I960. 
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by  Poxvell,  (Justice,)  in  the  case  of  Johnson  v.  Shep-         Wii. 
ney,  (a)  to  be  founded  on  the  principle,  that  the  Mas-     Hamilton 
ter  must  have  power  to  take  up  money  during  a  voyage  v. 

upon  hypothecation  lo  supply  the  necessary  wants  of 
his  ship  occasioned  by  stress  at  sea.  (b)  But  indepen- 
dent of  these  considerations  it  must  be  remembered, 
that  the  proof  of  one  exception  is  no  evidence  of  the 
existence  of  another.  Our  inquiry  is,  whether  salvage 
arising  and  completed  within  the  jurisdiction  of  the 
Ordinary  Courts  of  Law  be  also  an  exception  ? — And 
if  it  be,  it  was  incumbent  on  the  Libellants  to  shew  it, 
and  this  they  have  not  done  ;  not  a  single  authority  of 
any  description  has  been  produced  to  contradict,  in 
this  respect,  the  general  rule  or  the  assertion  of  Abbot, 
"  that  the  Admiralty  has  jurisdiction  if  the  salvage  be 
performed  at  sea"  (c)  and  not  otherwise. 

I  proceed  to  shew  3.  that  the  Provincial  Court  of 
Vice  Admiralty  has  no  greater  or  other  authority 
than  that  of  the  High  Court  of  Admiralty  of  Eng- 
land. The  Courts  of  Vice  Admiralty  in  the  British 
American  Colonies  are  branches  of  the  jurisdiction  of 
the  Admiral  of  England,  and  appeals  from  the  deci- 
sions of  these  Vice  Courts  are  therefore  brought 
before  the  High  Court  of  Admiralty  of  England  not 
only  in  ordinary  cases,  but  even  in  revenue  cases,  in 
which  a  jurisdiction  is  given  to  them  by  statute 
without  any  provision  whatever  for  appeals,  (r/)  In 
this  Province,  as  in  all  others  belonging  to  His  Ma- 
jesty, the  Judge  of  the  Court  of  Vice  Admiralty 
holds  his  office  by  commission  from  the  High  Court 
of  Admiralty  of  England,  by  which,   under  the  Seal 

(a)  6.  Mod.  79.  (c)  Abbot.  2.  Ed.  357. 

(b)  lb.  Lister  v.  Baxter,  Str.  695.  (d)  2.  Robinson's  Rep.  246-248.  note,  (a) 


34  CASES  IN  THE  COURT  OF  KING'S  BENCH 

181  !•        of  that  Court,  he  is  appointed  "  Commissary  in  Lower 
Hamilton     Canada."     It    might,    therefore,  be  sufficient  to  say, 
».  that  as  the  Courts  of  Vice  Admiralty  are  thus  emana- 

tions of  the  High  Court  of  Admiralty  of  England, 
their  jurisdiction  cannot  exceed  that  of  the  Court 
from  whence  they  originate.  The  inferior  cannot 
possibly  be  more  than  equal  to  the  superior  ;  nor  can 
the  deputy  (and  they  are  deputies  of  the  Admiral) 
possess  more  power  or  authority  than  the  principal 
from  whom  their  whole  power  and  authority  is  de- 
rived* I  shall,  however,  have  recourse  to  the  com- 
mission by  which  the  Judge  of  the  Court  of  Vice 
Admiralty  in  this  Province  is  appointed,  which  I  find 
upon  research  to  have  been  uniformly  the  same 
from  the  conquest  to  the  present  time,  (a)  By  that 
commission,  the  powrer  granted  to  the  "  Commissary'* 
or  Judge  of  the  Provincial  Court  of  Vice  Admiralty, 
is,  "  to  take  cognizance  of,  and  proceed  in  all  causes, 
"  civil  and  maritime,  and  in  complaints,  contracts,  &c. 
"  and  such  causes,  complaints,  contracts,  and  other 
"  the  premises  above  said,  or  any  of  them,  (however 
"  the  same  may  happen  to  arise,  be  contracted,  had 
"  or  done,)  to  hear  and  determine  according  to  the 
"  civil  and  maritime  taws  and  customs  of  the  High 
"  Court  of  Admiralty  of  England."  (b)  And  this  to 
me  is  conclusive,  for  since  the  same  rule  must  neces- 
sarily obtain  in  all  Courts  whose  proceedings  are  go- 
verned by  the  same  laws  and   customs,  it  is  plain  that 

(a)  Records  in  the  office  of  the  Secretary  of  the  Province. 

(b)  "By  this  commission"  (says  the  Report  of  the  Governor  and  Coun- 
cil of  Quebec,  to  His  Majesty,  drawn  by  Baron  Mazeres,  the  Attorney 
General,  in  1769.)  "it  is  evident  your  Majesty  has  introduced  into  this 
Province  all  the  laws  of  your  Majesty's  English  Court  of  Admiralty,  in  lieu 
of  the  French  laws  and  customs  by  which  maritime  causes  were  decided  in 
the  time  of  the  French  Government."     Mazeres  collection,  p.  19; 
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the  Provincial  Court  of  Vice  Admiralty  can  have  no  ^ 
greater  or  other  authorities,  power  or  jurisdiction,  Hamilton 
than  that  of  the  High  Court  of  Admiralty  ;  therefore,  FJ;ER% 
as  the  civil  and  maritime  laws  and  customs  of  the 
High  Court  of  Admiralty  do  not  enable  it  to  take 
cognizance  of  any  case  of  salvage  except  such  as  arise 
on  the  high  seas,  the  same  rule  must  here  obtain  in  the 
Court  of  Vice  Admiralty,  and  as  according  to  the 
same  civil  and  maritime  laws  and  customs,  any  place 
which  is  within  the  limits  of  the  jurisdiction  of  the 
Ordinary  Courts  of  Law  is  not  part  of  the  high  seas, 
it  follows  that  neither  the  High  Court  of  Admiralty, 
nor  the  Provincial  Court  of  Vice  Admiralty  can  law- 
fully take  cognizance  of  any  case  of  salvage  arising  in 
any  such  place.  It  is  set  forth  in  the  libel  that  the 
salvage  was  performed  on  the  high  seas.  But,  by  the 
suggestion  it  is  averred,  and  by  the  affidavits  filed  with 
the  suggestion  it  is  sworn,  that  it  was  performed  "  at 
"  the  Batture  of  Mille  Vaches,  within  the  District  of 
"  Quebec,  within  the  jurisdiction  of  this  Court,  and 
"  not  elsewhere." 

In  Ross  and  Walker,  it  was  said  by  the  Court — "  It 
"  is  and  must  be  laid  in  the  libel  that  the  contract  and 
"  the  work  were  both  on  the  high  seas,  yet  we  must 
"  now  take  the  suggestion  to  be  true,  and  that  both 
"  the  contract  and  the  work  were  at  land."  (a)  It  is 
not  therefore  necessary,  perhaps,  at  this  time  to  shew 
why  the  Batture  of  Mille  Vaches  (which  is  the  locus  in 
quo  in  this  case,  and  is  upwards  of  one  hundred  miles 
above  the  west  end  of  the  Island  of  Anticosti,)  is 
within  the  limits  of  the  District  of  Quebec,  and  within 

(a)  2  Wils.  Rep.  265. 
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181 L        the  jurisdiction  of  the  Court.     But  as  we  deem  it  ri^ht 
Hamilton     *n  a  case  °*  tms  description  to  state  fully  the  entire 
»•  grounds  of  our  opinion,  I  shall  do  so,  and  for  this  pur- 

pose I  shall  detail  in  chronological  order,  the  several 
Public  Instruments  and  Acts,  which  relate  to  the 
boundaries  of  this  Province  and  to  the  limits  of  the 
three  Districts  of  which  it  is  composed.  Having  first 
premised,  that  by  the  2nd  Clause  of  the  Provincial 
Statute  34,  Geo.  III.  c.  6.  this  Court  has  original  ju- 
risdiction and  power  in  this  District,  "  To  take  cog- 
"  nizance  of,  hear  and  determine  all  causes  as  well 
"  civil  as  criminal,  except  those  which  are  purely," 
that  is,  exclusively,  "  of  Admiralty  jurisdiction."  The 
first  Instrument  in  order  is  the  Royal  Proclamation  of 
the  7th  of  October,  1763,  which  thus  describes  the 
Government  of  Quebec,  "  bounded  on  the  Labrador 
"  coast  by  the  River  St.  John,  and  from  thence  by  a 
41  line  drawn  from  the  head  of  that  River  through  the 
"  Lake  St.  John  to  the  south  end  of  the  Lake  Nepis- 
"  sim,  from  thence  the  said  line  crossing  the  River 
"  St.  Lawrence  and  the  Lake  Champlain  in  forty-five 
11  degrees  of  north  latitude  passes  along  the  high  lands 
u  which  divide  the  rivers  which  empty  themselves 
"  into  the  said  River  St.  Lawrence  from  those  which 
"  fall  into  the  sea,  and  also  along  the  north  coast  of 
"  the  Baie  des  Chaleurs  and  the  coast  of  the  Gulf  of 
"  St.  Lawrence  to  Cape  Rosiers,  and  from  thence 
**  crossing  the  mouth  of  the  River  St.  Lawrence,  by 
u  the  west  end  of  the  Island  of  Anticosti,  terminates 
"  at  the  aforesaid  River  St.  John."  The  next  Act  is 
the  Statute  14,  Geo.  III.  c.  83.  usually  called  the 
Quebec  Act,  by  which  it  is  enacted,  "  that  all  the 
11  Territories,  Islands  and  Countries  in  North  Ame- 
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"  rica  belonging  to  the  Crown  of  Great  Britain,  and 
"  bounded  as  therein  described,  and  all  such  Territo- 
"  ries,  Islands  and  Countries  which  have  since  the 
"  tenth  day  of  February,  1763,  been  made  part  of  the 
"  Government  of  Newfoundland,  be,  and  they  are 
"  hereby  during  His  Majesty's  pleasure  annexed  to 
"  and  made  part  and  parcel  of  the  Province  of  Que- 
"  bee  as  created  and  established  by  the  said  Royal 
"  Proclamation  of  the  7th  October,  1763."  The  next 
Instrument  in  succession  is  the  Order  of  His  Majesty 
in  his  Privy  Council  of  the  month  of  August,  1791. 
by  which  under  the  power  reserved  to  him  by  the  14th 
of  Geo.  1IL  c.  83.  recognized  in  the  Statute  31,  Geo. 
III.  c.  31.  he  divides  the  Province  of  Quebec  into 
two  distinct  Provinces  to  be  called  the  Province  of 
Upper  Canada  and  the  Province  of  Lower  Canada  by 
separating  the  said  two  Provinces  according  to  the 
following  line  of  division,  that  is  to  say,  "  to  com- 
mence at  a  stone  boundary,  on  the  north  bank  of  the 
Lake  St.  Francis  at  the  Cove  west  of  Point  au  Baudet, 
on  the  limit  between  the  Township  of  Lancaster  and 
the  Seigneurie  of  New  Longueuil,  running  along  the 
said  limit,  in  the  direction  of  north  forty-four  degrees 
west  to  the  westernmost  angle  of  the  said  Seigneurie 
of  New  Longueuil,  thence  along  the  north-western 
boundary  of  the  Seigneurie  of  Vaudreuil  running 
north  twenty-five  degrees  east  until  it  strikes  the  Ot- 
tawa River,  to  ascend  the  said  River  into  the  Lake 
Temiscaming,  and  from  the  head  of  the  said  Lake  by 
a  line  drawn  due  north  until  it  strikes  the  boundary 
line  of  Hudson's  Bay." — There  are  no  other  public  In- 
struments or  Acts,  which  relate  to  the  boundaries  of 
this  Province,  except  those   which   I  have  cited,  and 


1811. 

Hamilton 
v. 

Fraser. 


V. 

Fraser 
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J^  from  these  it  is  evident  that  the  River  St.  Lawrence 
Hamilton  upwards  from  its  mouth,  that  is,  from  aline  drawn  at 
the  west  end  of  the  Island  of  Anticosti  from  Cape  Ro- 
siers  on  the  south  shore  to  the  mouth  of  the  River  St. 
John  on  the  north  shore,  was  originally  included  within 
the  limits  and  constituted  a  part  of  the  Province  of 
Quebec,  as  created  and  established  by  His  Majesty's 
Proclamation  of  October,  1763.  and  that  all  which 
constituted  the  Province  of  Quebec  so  created  and 
established  is  now  the  Province  of  Lower  Canada,  ex- 
cept what  forms  the  Province  of  Upper  Canada,  which 
commences  at  the  line  of  division  declared  by  His 
Majesty's  Order  in  Council  of  the  month  of  August, 
1791.  some  miles  above  the  City  of  Montreal. 

As  to  the  limits  of  the  District  of  Quebec  it  is  ne- 
cessary only  to  refer  to  the  first  section  of  the  Provin- 
cial Statute  34,  Geo.  III.  c.  6,  by  which  it  is  enacted, 
"  that  the  Province  of  Lower  Canada  shall  consist  of 
three  Districts,  to  be  called  the  District  of  Quebec, 
the  District  of  Montreal,  and  the  District  of  Three 
Rivers  ;  that  the  District  of  Quebec  shall  be  bounded 
to  the  westward  by  the  eastern  line  of  the  Seigneurie 
d'Orvilliers,  as  far  as  it  extends,  and  thence  by  a  due 
north-west  line  to  the  northern  boundary  of  this  Pro- 
vince, on  the  north  side  of  the  River  St.  Lawrence, 
and  by  the  eastern  line  of  the  Seigneurie  of  Saint 
Pierre  les  Becquets  as  far  as  it  extends,  and  thence  by 
a  due  south-east  line  to  the  southern  boundary  of  this 
Province  on  the  south  side  of  the  River  St.  Lawrence, 
and  the  said  District  of  Quebec  shall  comprehend  all 
that  part  of  this  Province  "which  lies  to  the  eastward  of 
the  beforementioned  western  boundary  lines  of  the  said 
District"     From  these  public  Instruments  and  Acts  it 
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is  apparent  that  the  Batture  of  Mille  Vaches  being 
very  far  above  the  west  end  of  the  Island  of  Anticosti, 
and  as  the  line  drawn  from  Cape  Rosier  to  the  River 
St.  John,  is  within  the  limits  of  this  Province  of  Lower 
Canada,  and  being  also  very  far  below  the  eastern  lines 
of  the  Seigneuries  of  D'Orvilliers  and  St.  Pierre  les 
Becquets,  is  also  within  the  limits  of  the  District  of 
Quebec,  so  that  all  causes  there  arising  are  infra  corpus 
comitatus  and  within  the  jurisdiction  of  this  Court. 

If  the  parties  in  this  case  are  not  satisfied  with  this 
opinion,  they  know  that  they  are  not  bound  by  the 
present  proceedings,— it  is,  particularly,  in  the  power 
of  the  Libellants,  to  compel  the  Respondents  to  de- 
clare in  prohibition,  to  perfect  an  issue  upon  the  mat- 
ters contained  in  the  suggestion,  to  obtain  the  Judg- 
ment of  this  Court  on  that  issue,  to  appeal  from  that 
Judgment  to  the  Provincial  Courts  of  Appeals,  and 
ultimately  to  obtain  the  decision  of  His  Majesty,  in  His 
Privy  Council,  upon  the  whole  case. 


1811. 

Hamilton 

v. 

Fraser. 


Rule  Absolute,  (a) 


(a)  Since  this  decision,  prohibitions  have  been  awarded  in  the  Court  of 
King's  Bench  at  Quebec,  in  the   following-  cases  : — Murphy  v.  Wilson,  in 

1822,  for  an  assault  and  battery  in  a  foreign  port.  Jones  v.  Howard,  the 
case  of  the  Camillus  for  damage  done  by  collision  in  the  Port  of  Quebec,  in 

1823.  Willis  v.  Soticy,  for  pilotage  in  the  River  St.  Lawrence,  in  1827. 
Garret  v.  Morgan,  Master  of  the  Onandago,  12th  June,  1834,  for  the 
recovery  of  a  capitation  tax  paid  in  Ireland.  Hurley  and  another  v.  Shoit, 
for  a  loss  of  passenger's  goods  at  Grosse  Isle,  June,  1834. 

In  a  Statute  passed  in  the  United  Kingdom,  2  Will.  IV.  c.  51.  intituled 
"  An  Act  to  regulate  the  practice  and  the  Fees  in  the  Vice  Admiralty 
Courts  abroad,  and  to  obviate  doubts  as  to  their  jurisdiction,"  the  following 
Clause  is  contained  : — "  Whereas,  in  certain  cases,  doubts  may  arise  as  to 
"  the  jurisdiction  or  Vice  Admiralty  Courts  in  His  Majesty's  possessions 
"  abroad,  with  respect  to  suits  for  seamen's  wages,  pilotage,  bottomry, 
M  damage  to  a  ship  by  collision,  contempt  in  breach  of  the  regulations  and 
"  instructions  relating  to  His  Majesty's  service  at  sea,  salvage  and  droits  of 
"  Admiralty  ;  be  it  therefore  enacted,  that  in  all  cases  tvhere  a  ship  or 
"  vessel,  or  the  Master  thereof,  shall  come  within  the  local  limits  of  any  Vice 
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Whitfield  and  Coates  against  Hamilton   and 
Another. 


April  8th, 
1811. 


ceslVry.Tnal"  *  HIS  was  an    action   of  Damages  for  a   malicious 

nada.inauac-  arrest  of  the    Plaintiff's   property    by   attachment  or 

Hcious  anest"  "  arret  simple"     The  Defendants  demurred  to  the  De- 

of  property,  claration,  and 

to  set  forth, in  ' 

the  deciara-  Bowen  and  Fletcher,  in  support  of  the  Demurrer, 
action  in  contended  that  no  action  for  a  malicious  arrest  lies  be- 
Avhich  the  ar-  fore  t|le  action  in  which  the  arrest  was  made  is  deter- 

rest  was  made 

has  been  ter-  mined,  and  that  the  declaration  ought,  therefore,  to 
have  set  forth  that  the  action  instituted  by  the  De- 
fendants against  the  Plaintiffs  had  been  terminated, 
that  the  determination  of  the  former  suit  was  required 
for  such  lights  as  it  might  happen  to  afford  in  evidence 
on  one  side  or  the  other,  and  to  prevent  contradictory 
judgments,  (#) — Also  that  the  declaration  was  defec- 
tive in  this  further  respect,  that  it  did  not  aver,  that 
no  debt  was  due  by  the  Plaintiffs  to  the  Defendants 
when  their  property  was  arrested,  so  that  the  former 
admitted  a  probable  cause  for  the  arrest,  but  that  the 

"  Admiralty  Court,  it  shall  be  lawful  for  any  person  to  commence  proceed- 
"  ings  in  any  of  the  suits  hereinbefore  mentioned  in  such  Vice  Admiralty 
"  Court,  notwithstanding  the  cause  of  aetion  may  have  arisen  out  of  the  local 
"  limits  of  such  Court,  and  to  carry  on  the  same  in  the  same  manner  as  if 
"  the  cause  of  action  had  arisen  within  the  said  limits."  This  enactment 
does  not  seem  to  remove,  in  any  way,  the  doubts  therein  referred  to.  It 
would  have  been  desirable  that  this  Clause  of  the  Statute  had  been  more 
clear  and  explicit  than  it  is.  No  question  has  yet  arisen  in  the  Courts  here 
upon  the  construction  to  be  given  to  it. 

(a)  Fisher  v.  Bristow,  1.  Dong.  215.     French  v.  Atkinson,   Willes   517. 
Morgan  v.  Hughes,  2.  T.  R.  225."and  Kirk  v.  French,  1  Esp.  N.  P.  C.  80. 
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want  of  a  probable  cause  and  malice  were  both  neces- 
sary to  complete  the  action,  (a) 

Perrault,  on  the  other  side,  insisted  that  there 
was  no  analogy  between  the  cases  cited  and  the  pre- 
sent case.  That  in  England  and  in  that  class  of 
cases  to  which  the  defendants  had  referred,  the  gist 
of  enquiry  was  the  existence  of  the  debt  sworn  to, 
but  that  in  this  case  the  inquiry  would  be  whether 
the  plaintiffs, — when  their  property  was  seized, — were 
about  to  abscond,  or  otherwise  to  defraud  their  cre- 
ditors ;  and  that  if  the  defendants  had  maliciously  laid 
such  an  intention  to  their  charge  without  any  probable 
cause  and  the  plaintiffs  had  sustained  damage,  it  was 
plain  that  they  must  recover  the  amount  of  such  da- 
mage whether  a  debt  was  or  was  not  due  by  them  ; 
and  therefore,  it  was  unnecessary  to  allege  in  the  de- 
claration that  the  former  action  had  been  determined  : 
and  as  it  had  been  determined  that  contradictory  affi- 
davits could  not  be  filed  to  rebut  the  effects  of  an 
affidavit  for  an  arrest  of  the  person,  and  the  same 
rule  must  necessarily  obtain  in  cases  of  attachment  by 
arret  simple  of  property,  there  could  not  be  contradic- 
tory judgments. 

Sewell,  Ch.  J.  It  is  undoubtedly  true  that  in  an 
action  for  a  malicious  arrest,  in  England,  it  must  ap« 
pear,  and  must  therefore  be  alleged  in  the  declara- 
tion, that  the  former  suit  in  which  the  plaintiff  was 
arrested  is  terminated  by  a  judgment  of  nonpros^  a 
verdict   or   discontinuance,  (c)     In   this  case,  the  ar- 


V. 

Hamilton. 


(a)  Sutton  v.  Johnstone,  1.  T.  R.  493.— Goslin  v.  Wilcock,  2.  Wils.  305. 
Pnrton  v.  Horner,  1.  Bos.  &  Pull.  205. 

(ft)  K  Chitty  on  Plead.  133.     Bac.  Abr.  Actions  on  the  Case,  letter  H. 
(c)  1.  Esp.  N.  P.  0.  80.— 2.  Esp.  Dig-.  531, 
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J^  rest  was  of  the  Plaintiff's  property,  for  which, — if 
Whitfield  it  was  malicious, — an  action  certainly  lies  in  the  law 
IT   r-  of  Canada,  (a)     But  it  is  essential  to  remark  that  the 

Hamilton.  v    y  % 

grounds  on  which  the  process  of  arrest  is  here  obtained, 
are  not  the  same  as  in  England  :  there,  it  is  obtained 
on   the  affidavit  of  the   plaintiff,   in    which  he   swears 
that  a   debt  is  due  to  him,  and  no  more,  so  that  the 
question  of  malice  or  no  malice  turns  entirely  on   the 
existence  of  the  debt.     Here,   for  the  arrest  of  pro- 
perty, it  is  obtained  on  the  affidavit  of  the  plaintiff  who 
not  only  swears  to  his  debt,  but   swears  also  that  the 
defendant  intends  to    abscond,  or  depart  the  Province, 
or  to  secrete  his  effects  for  the  purpose  of  defrauding 
his  creditors,  and  the  question  of  malice  or- no  malice 
turns,   sometimes  on  the  inquiry  whether  the  plaintiff 
had  good  cause   to  charge    the    defendant  with  such  a 
fraudulent    intention,   sometimes  on   the  existence  of 
the  debt,    and  sometimes  on   both.     In    many    cases 
then,  the  debt  may  be  due,  and  yet  the  arrest  be  ma- 
licious ;  as  for  instance,  where  the  plaintiff  has  charged 
the  defendant  with  a  fraudulent  intention  to    abscond 
when  he  well  knows  that  he  had  no  such  intention  ; 
and  in  such  cases,  quoad  the  action,   it  is  immaterial 
whether  the  debt  was  due  or  not,  although  it  may  be 
material  quoad    the  quantum  of  damages  ;  and  it  can- 
not be  necessary  to  shew,  either  on  the  face   of  the 
declaration,  or  in  evidence,   that   the  former  suit,  in 
which    the    arrest   was    made,    has   been    terminated. 
This  may  be   the   case  in    the   present    instance,   for 
aught  we  can  say,  and  the  demurrer  must,   therefore* 
be  dismissed. 

Demurrer  dismissed. 

(«)  2.  Domat.  218,  Supp.  au  Dr,  Pub.  lib.  3.  tit.  1 1,  art.  4. 
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Meiklejohn  v.  Young  and  Another. 


April  10th, 
1811. 


A.  RULE  was  obtained  for  the  homologation  of  an  Upon  a  re- 
award  of  certain  arbitrators  who  had  been  appointed  threeTrbfters, 
by  the  parties  in   this   case  to  decide  upon  all  matters  or»  sPeclfical- 

J  l  *  ly  to  any  two 

in  difference  between  them.     The  reference  had  been  of  them,  an 
made  to  three  arbitrators,  and  although  the  three  had  JlTgood,  tf  the 
heard  the  parties  and  were  all  present  when  the  award  ^fJ^Vof 
was  made,  two  only  had  signed  it,  and  the  third  had  the  matters 

n         i         rr\i  i  •  i  •  i  i  referred  and 

refused.  I  he  cause  shewn  against  this  rule  was  that  0f  the  several 
the  reference  was  general  to  three  persons,  and  that  butff the refe- 
the  award  by  two  only  was  no  award,  that  every  award  rence  be  to 

three  °'ene- 

must  quadrate  with  the  terms  of  the  submission,  the  rally,  all 
whole  authority  of  the  arbitrators  being  derived  from  gent^t  the "" 

thence  and  founded  on  the  consent  of  the  parties.     On  meeting?,  es- 
pecially when 
the  other  side  it  was  insisted  that  the  award  was  good  the  award  is 

although  the  reference  had  been  to  three  generally."  (a)  the/thT 

Per  curiam.     When   a  reference  is  made    to   three  ?wardof  two 

is  valid,  even 

arbiters,    or    specifically     to    any    two    of   them,    an  if  the  third  re- 

d,  /.    .-,  j   •  i  .j     i    fuses  to  assent 

by  two  or  the  persons  named  is  good,  provided  toitt 

the  third  has  due  notice  of  the  several  meetings  ap- 
pointed and  of  the  several  matters  referred  to  them, 
and  this  is  law,  because  it  is  the  plain  intent  of  the 
submission ;  (b)  but  when  the  reference  is  to  three  ge- 
nerally, not  only  notice  of  all  the  matters  referred  and 
of  the  meetings  is  necessary,  but   moreover,    it  is  re- 

'  (a)  2.  L.  C.  Den.  v.  Arbitrage  242.     2.  Diet,  de  Dr.  v.  Sentence   Arbi- 
trate, 606.     Rep.  de  Jur.  v.  Arbitrage. 
(J))  See  Willes  Rep.  215.  and  Jousse,  Traite  des  Arbitrages. 
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quired  that  the  three  arbiters  should  be  present  at  the 
meetings,  and  particularly  when  the  award  is  made  ; 
yet  if  all  these  requisites  are  complied  with,  the  award 
of  two  is  sufficient,  even  where  the  third  refuses  his 
assent  to  it.  As  in  the  public  tribunals  of  justice  so  in 
the  private  tribunals  which  the  parties  elect  for  them- 
selves, the  sense  of  the  majority  prevails,  (a) 

Award  homologated. 


MORROGH  V.   MUNN, 


April  19th. 
1811. 


The  Pre-  JLn  this  action,  for  goods   sold,  the  defendant  pleaded 
year^uiider  *  tne  prescription  annate. 
the  Custom  of       jror  tne    defendant  it  was  contended    that  by  the 

Paris,does  not  J 

affect  debts  \TJ 9  art.  of  the  Custom,  the  action  of  a  merchant,  for 
chants°,  which  goods  sold,  was  prescribed  by  the  lapse  of  one  year 
are  not  barred  fr0m  the  delivery  of  the  last  article  sold  ;  and  as  upon 

by  a  less    pe-  J  m  » 

riod  than  six  the  face  of  the  declaration,  it  appeared  that  the  sale 
and  delivery  had  taken  place  fifteen  months  previous 
to  the  institution  of  this  suit,  the  defendant  was  en- 
titled to  a  judgment,  dismissing  the  action. 

Per  curiam.  The  prescription  annate  is  not,  as  the 
prescription  of  thirty  years  is,  to  the  action,  but  to  evi- 
dence \  this  is  manifest  from  the  fact  that  in  an  action 

(a)  1.  Louot    H9.     L.  C.  Den.  v.  Arbitrage,  §  3.  n.  2.     1.   Prat.  Fran. 
131.     4.  Henrys  547.  Jousse,  Tr.  dcs  Arbitrages,  No.  56.  G°. 


V. 
MUNN. 
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brought  even  after  the  expiration  of  the  year,  the  defen.  18U- 
dant  cannot  liberate  himself  without  pleading  and  swear-  morkogh 
ing  that  he  is  not  in  debt  to  the  plaintiff  for  the  causes  set 
forth  in  his  declaration,  (a.)  Danty,  on  the  authority 
of  Charondas  and  Guenois,  declares  that  the  126th* 
and  127th  articles  of  the  Custom  were  adopted  "  pour 
retrancher  la  longueur  des  proces  et  la  preuve  par 
temoins,"  (&.)  And  in  the  case  of  Meyrand  v.  Duber- 
ger,  (c.)  the  court  said,  "  The  plea  must  contain  an 
averment  that  the  debt  has  been  paid,  and  a  tender  of 
the  defendant's  oath  to  that  effect,  by  hoc  para/us 
est  verjficare.  The  presumption  of  payment,  from 
lapse  of  time,  is  the  basis  of  this  defence,  and  the  law 
allows  the  defendant  to  prove  it  by  his  own  oath,  on 
account  of  the  plaintiff's  neglect  to  sue  at  an  earlier 
day."  The  case  of  the  Duke  de  Bouillon,  reported  in 
Denizart,  is  to  the  same  purport,  (d.)  The  prescrip- 
tion of  a  year  being  then  a  prescription  to  evidence 
only,  and  in  all  commercial  cases,  (of  which  this  is 
admitted  to  be  one,)  the  rule  of  evidence,  which  for- 
merly obtained  under  the  Custom  of  Paris,  being  abro- 
gated  by   the  Ordinance  25.   Geo.  III.  c.  2.   s.   10. 

(a)  Danty,  698.  No.  42.  also  p.  697. 

(Jj)  The  Analyse  du  Droit  Francais,  is  even  more  distinct  than  Danty  on 
this  point,  "  De  ces  expressions  des  articles  125  et  126,  "  nepeuvent  J  'aire 
action ,"  il  semble  qu'on  devrait  conclnre,  que  ces  creanciers  n'ont  plus  d'ac- 
tion,  apres  le  delai  present  par  la  coutume  ;  cependant  l'esprit  de  la  loi 
n'est  que  d'accorder  au  debiteur  une  fin  de  non  recevoir  contre  le  titre  re- 
sultant des  livres  de  ces  Marchands.  Fin  de  non  recevoir,  fondee  sur  une 
presomption  legale  de  paiement ;  e'est  pourquoi  la  jurisprudence  oblige,  dans 
ce  cas,  celui  qui  oppose  la  fin  de  non  recevoir  resultante  des  articles  125, 
126  et  127.  de  la  Coutume  d'affirmer  qiCil  a  paye,  et  de  ses  heritiers  "  Qu'ils 
rfont  pas  connaissance  de  la  deite"    Page  521. 

(e)  This  case  was  decided  in  the  King's  Bench  at  Quebec,  in  October 
1808,  and  was  an  action  for  board  and  lodging.  As  the  plea  of  Prescrip- 
tion in  this  case  did  not  aver  that  the  debt  was  paid,  or  contain  an  offer  to 
prove  it,  the  plea  was  dismissed. 

(d)  Den.  v.  Prescription,  No.  93  99.  101.  L.  C.  Den.  v.  Chirurgien, 
v  1.  No.  13. 


V. 
MUNN. 
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18U.  which  enacts,  cc  that  in  proof  of  all  facts  concerning 
Morrogh  "  commercial  matters,  recourse  shall  be  had  in  all 
"  courts,  to  the  rules  of  evidence  laid  down  by  the 
"  Law  of  England."  The  rule  of  the  Law  of  England 
which  provides, — "  that  all  debts  due  to  merchants 
may  be  proved  by  witnesses,  or  otherwise  in  the  ordin- 
ary course  of  evidence,  until  the  expiration  of  six 
years  from  the  date  of  such  debts," — is  the  rule  which 
we  are  bound  to  follow  in  the  present  case,  and  conse- 
quently the  plea  of  the  prescription  annate  must  be 
overruled. 

Plea  of  Prescription  dismissed. 


Turner   and  others  v.  Whitfield, 


April  20th.  

1811. 

I^aTinci.     -*-  °  an  incidental  cross  demand,  fyled  by  the  defen- 

dental plain-  dant  in  this  cause,  the  plaintiff  in  chief  pleaded  the  ^e- 
tiir  do.-s  not  ■   .;-         r.       ,..,,:.    .m*    , 

on  the  face  of  neral  issue,  and  demurred  to  the  incidental  plaintm  s  de- 

tionthew  that  claration — ,and  beingthis  day  heard  upon  the  pleadings ; 
his  demand  is       Bowen,  for  the  incidental  defendants,  (Turner  et  a!.) 

connected  -  . 

with  the  de-  contended  that  this  cross  demand  must  be  dismissed, 
ShTifci?1^  as  tne  incidental  declaration  did  not,  upon  the  face  of 
dant  must        jf    shew  any  relation   or  connection  between  the   de- 

avail  himself  ip         i      i       •       •  i 

of  this  omis-    mand  in  chief  and  the  incidental  demand.  (<?). 

sion  by  an  ex- 
ception as  to 

form  ;    if  he  does  not   but  answers,  he  waives  the  irregularity  of  the  pro- 
ceeding's and  admits  that  he  is  rectus  in  curia. 

O)  I.  Pig:  338.— Mure  v.  Laflenr.  K.  B.  Q.  1810.  No.  41. 
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Sewell,  Ch.  J.  An   incidental  cross  demand  is  a  dc-        ^lli, 
mand  instituted  by  the    defendant    in    a  suit  against       Tlrner 
the  plaintiff,  for  some  cause  of  action  connected  with     Wm^ELD. 
the   matter  put  in  litigation  by  the  demand  in  chief, 
and  in    some  way  accessary  to  it.     It  is  a  mode  of  de- 
fence to  a  demand  in  chief,   to  which  a  defendant  re- 
sorts in   cases  where  by  the  rules  of  pleading  he  can- 
not avail  himself  of  the   matter  of  his  defence  in  any- 
other   way.  (a.)     If,  therefore,  an   incidental   plaintiff 
does  not,  on  the  face  of  his  declaration,  make  it  appear 
that  his  demand  is  connected  with  the  demand  in  chief, 
and  arises  ex   eodem  jbnte,    the  incidental  defendant 
may  take  advantage  of  his   omission  as  a  Jin    dc  non 
proceder>    by    an   exception    as  to    form  ;    but  if   in- 
stead of  so  doing,  he  answers  the  demand  against  him, 
he  waives  the  irregularity  of  the  proceeding,  and  vo- 
luntarily submits  the  cause  to  the  jurisdiction  of  the 
court,    which  he   is   permitted    to  do,   unicuique   licet 
juri  pro  se   introducto  renunciare.     By  answering    he 
allows  himself  to  be  rectus  in  curia,  and  admits  "  that 
he  ought  to  answer,"   and  he  cannot,  therefore,  after- 
wards plead   that  he  ought  not  to  answer.     The  inci- 
dental defendant  in  this    case  has  answered   the  de- 
mand against  him,  by  pleading  the  general  issue  and  a 
demurrer,   both  of  these  pleas  are  answers  au  fonds, 
or,  to  the  merits  :  the  former  is  an  answer  to  the  facts 
stated  in  the  libel  of  the  declaration,   the  latter  to  the 
conclusions.      The   truth   of  the   facts   stated   in    the 
libel  being  denied  by  the  general  issue,  and  the  legality 
of  the  conclusions  by  the  demurrer.     As   the   import 
of  the  demurrer  amounts  to  this  only — "  That  the  con- 

(«)  1.  Pig.  338.  Jousse.  Tr.  des  Presidiaux,  69-74.— Serpillon,  149. 
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18U.  "  elusions  cannot  he  granted,  because  taking  all  the 
Turner  "  facts  stated  to  be  true,  they  do  not  amount  to  a  legal 
Whitfield,  "  cause  of  action ;"  the  question  whether  the  inciden- 
tal plaintiff,  (supposing  the  facts  stated  in  his  demand, 
to  be  a  legal  cause  of  action,)  can  avail  himself  of 
them  in  the  form  and  manner  in  which  he  has  instituted 
his  suit,  is  not  before  us  ;  and  it  is  right  to  observe, 
that  it  ought  to  have  been  put,  (if  it  was  intended  to 
put  it,)  by  an  exception  as  to  form,  because  it  is 
the  proper  province  of  an  exception  as  to  form,  to 
shew,  "  that  by  reason  of  some  imperfection,  defect, 
or  want  of  form  in  the  proceedings,  as  in  the  writ,  or 
declaration,  the  court  cannot  proceed  in  the  cause, 
nor  compel  the  defendant  to  answer."  (a,)  Then  as 
the  matter  stands,  the  merits  of  the  incidental  demand 
in  fact  and  in  law,  being  solely  before  us,  and  not  the 
form  and  manner  in  which  this  demand  has  been  in- 
stituted, we  can  only  decide  upon  the  former  ;  and 
being  of  opinion  that  the  facts  stated  in  the  libel  of 
this  declaration,  if  true,  amount  to  an  efficient  cause  of 
action,  and  consequently  that  the  conclusions  are  legal 
and  properly  taken, 

The   demurrer  must  be  over-ruled,  and    proof 
upon  the  issue  of  fact  ordered.  (Z>.) 

(a)  Forbes  v.  Atkinson,  K.  B.  Q.  1810. 

(/>)  This  decision  was  affirmed  in  appeal  in  July  1813. 
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On  Appeal  from  Montreal. 

George  Symes Appellant. 

and 

Daniel  Sutherland,  Curator  to  1 

Patrick    Robertson's    Vacant  > Respondents. 

Estate,  and  Neil  Robertson,  J  20th  April, 

181 1. 

1HIS  was  an  appeal  from  a  judgment  of  the  Court      The  disso- 

rr  11  r  lution  of  a 

of  King's  Bench,  at  Montreal,  rendered  m   favor  of  partnership 

A,  ,  without  parti- 

the  respondents.  cular  notFice 

Per  curiam.  to  persons 

with  whom  it 

By  the  law  of  England  where  there  is  a  partner-  has  been  in 
ship  of  any  number  of  persons,  if  any  change  is  made  deahn^lnd 
in  the  partnership,   and  no  notice  is  given,  any  person  general  notice 

r  r'  .  r '  .         m  the  Gazette 

dealing  with   the   partnership,   either  before  or  after  to  ail  with 
such  change,  has  a  right  to  call  upon  all  the  parties  not,  does  not 
who  at  first   composed  the  firm,  (a)  for  a  secret  disso-  exonerate  the 

1  v  several  mem- 

lution  cannot  discharge  the  partners.     It  must  be  pro-  bersofthe 
mulgated  to  the  world  in  the  usual  and  ordinary  way,  fro^paynfent 
by  particular  notice  to  all  who  have  had  previous  deal-  of  the  debts 

■         -  1      1       /•  •  hit  due  to  third 

ings  with  the  firm,  and  general  notice  to  all  who  have  persons  not 
not,    through  the  medium   of  the  Gazette.  (*)     The  ^^tract- 
same  rule  obtains  in  the  law  of  France,  and  so  long  ed  with  any  of 

.  •■"■■'.  •  > &   them,  in  the 

ago  as  the  year  15o4.  was  recognized  in  a  judgment  name  of  the 
of  the  Parliament  of  Paris  upon  a  secret  dissolution  of  a  beforeor'af- 
copartnership  of  the  20th  Nov.  of  that  year  (c)  reported  fer .the  disso- 


lution. 


(a)  Parkin  v.  Caruthers  et  al,  3.  Esp.  N.  P.  p.  248.     Willet  v.  Cham- 
bers, Cowp.  814. 

(b)  Graham  v.  Hope.     Peake's  nisi  prius.  154. 
Gorham  v-.  Thomson.  lb.  42. 

Godfrey  v.  Turnbull,  1.  Esp.  N.  P.  371. 

(c)  Charondas  Pandect,  lib.  4.  c.  13.    2.  Bornier  469.  Poth.  Soc.n.  157. 

H 
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I8U.        by  Charondas  ; — "  II  faut"  says  this  judgment,   "  que 

Symes        celui  qui  ne  veut  plus  etre  associe  fasse  signifier  a  tous 

*■  ceux  avec  lesquels  il  avait  coutume  tie  contracter  ou 

Sutherland.  .  A  _  .       ,     .  .  _.       . 

de  negocier  pour   le  iait  de  la  societe,  la  dissolution 

d'icelle  ;  autrement  il  demeureroit  oblige  envers  eux  ; 
meme  qu'il  la  denonce  par  proclamation  et  affiches 
publics  a  ceux  qui  lui  sont  inconnus." — It  must 
not,  however,  be  presumed  that  knowledge  of  the  fact 
of  dissolution  acquired  by  other  means  is  insufficient, 
for  if  there  be  an  absolute  knowledge  of  this  fact  in 
the  party  contracting  with  the  firm  at  the  time  of  the 
contract  made  it  is  enough.  He  can  never  be  said  to 
have  contracted  with  the  firm  upon  the  faith  of  those 
persons  whom  he  knew  to  be  no  partners  in  it,  and 
consequently  knew  to  be  no  parties  to  his  contract. 

In  the  present  case  as  the  plaintiff's  agent  (Cavil- 
Tier)  by  whom  the  sale  was  made,  has  been  examined 
by  bolh  parties,  and  has  distinctly  sworn  that  he  had  no 
knowledge  of  the  dissolution  of  the  copartnership  in 
180],  or  of  Neil  Robertson's  having  retired  from  the 
house  ;  the  sole  enquiry  is  whether  such  steps  were 
taken  at  the  time  of  dissolution  or  since,  by  the  Ro- 
bertsons or  either  of  them,  that  notice  to  the  plaintiff 
may  fairly  be  inferred,  and  his  want  of  the  knowledge 
of  Neil  Robertson's  having  retired  from  the  copart- 
nership attributed  to  the  plaintiff's  laches  ? — Now, 
the  facts  of  this  case  as  they  appear  in  evidence,  are 
these  : — 1.  That  there  was  no  alteration  in  the  style  of 
the  firm,  and  the  fair  inference  is,  that  it  continued  to 
be  composed  of  the  same  persons. — 2.  That  regular 
notice  was  given  to  the  creditors  in  England,  and  yet 
a  similar  notice  was  not  given  to  the  creditors  here. — 
3.  That  no  public  notice  of  the  dissolution  was  given 


V. 

Sutherland. 
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here  or  elsewhere.— 4,  That  so  late  as  March  180?.         181J^ 
three  of  the  principal  merchants  of  Montreal  had   no        g    E 
knowledge   of  Neil   Robertson's   having  retired  from 
the   partnership,  although    the   dissolution  took  place 
as  far  back  as  1801,  and  acquired  their  knowledge  of 
this  circumstance  at  that  time  by  private  and  particu- 
lar application  to  Patrick  Robertson,   on  the  behalf  of 
some   of  the  creditors    of  the   house  in  England,   to 
know  who  were  the  partners  in   the  firm   of  Patrick 
Robertson  &  Co.     Against  such  a  weight  of  testimony 
notice  to  the  plaintiff  cannot  be  inferred,  nor  can  we 
attribute  the  want  of  the  knowledge  of  Neil  Robert- 
son's  having  retired  from   the  firm  to  any  other  cause 
than  to  the  laches  of  Neil  Robertson  and  Patrick  Ro- 
bertson,  of  which    they  cannot  avail  themselves.     A 
dissolution,  it  is  proved,  did  take  place  ;  but  this   is 
not  a  dissolution  in  point  of  law  with  regard  to   third 
persons  unless  they  have  been   notified  thereof.     So 
far  from   the  change  being  of  public  notoriety,    upon 
which  alone  the  question  rests,  we  find  that  fact  re- 
butted by  the  evidence.     We  have  gone  through  the 
record  more  than   once,  and  upon   mature  deliberation 
are     clearly    of    opinion  that    the  judgment  of  the 
court  below  must  be  reversed    with    costs,   and  that 
judgment  must  now  be  entered  up  for  the  plaintiffs 
for  the  sum  demanded  bv  the  declaration. 


Judgment  reversed. 
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Barney  v.  Harris. 


June  10th 
1811. 


]arityn!naTl"  *^  l^,s  case  an  attachment  was  sued  out  against  the 
affidavit  to  at- defendant's   property,    but   the   affidavit  being  consi- 

tach  property    ,  -  •  i        i  i  i    ^       i  i         nii 

cannot  be  dered  as  irregular  by  the  defendant,  he  fyled  an  ex- 
t^eofiTan  ception  as  to  form.  It  was  argued  for  the  defendant, 
exception  as  that  an  exception  as  to  form  was  the  proper  course  of 

to  form.  r  .  ■     .-»    .  ii 

in  case  of  proceeding;  and  lor  the  plaintiff,  the  contrary  was  main- 
EStyiBBu-  ta*ned  upon  the  authority  of  the  case  of  Patterson  v. 
ing  out  a        Hart,  (a.) 

"  capias  ad 
responden- 
dum" a  motion  to  discharge   the  defendant  from  the  Sheriff's  custody,  for 
■want  of  a  sufficient  affidavit  to  hold  to  bail,  and  not  an   exception  as  to 
form,  is  the  mode  of  taking  advantage  of  such  irregularity. 

(a)  In  this  case  of  Patterson  v.  Hart,  determined  in  the  Court  of  King's 
Bench  at  Quebec  in  1811.  the  defendant  was  held  to  bail  upon  an  insuf- 
ficient affidavit,  and  an  exception  as  to  form  founded  on  the  irregularity 
of  the  proceedings  in  this  respect,  was  fyled  upon  the  return  of  the  process. 
For  the  defendant  it  was  maintained  to  be  the  most  proper  mode  of  taking 
advantage  of  the  alleged  irregularity  :  sed, 

Per  curiam.  This  exception  must  be  dismissed.  Every  exception  as  to 
form  is  a  "  fin  de  non  proceder"  and  must  therefore  shew  that  the  Court 
cannot  legally  proceed  on  the  plaintiff's  demand  or  compel  the  defendant 
to  answer  to  it  in  any  manner,  (vide  the  case  of  Forbes  v.  Atkinson,  in 
1810.  K.  B.  Q.)  Now  a  capias  ad  respondendum  is  two  fold,  it  contains 
a  summons  which  requires  the  defendant  to  answer  the  demand  of  the 
plaintiff,  set  forth  in  the  declaration  and  annexed  to  the  writ,  and 
it  directs  the  Sheriff  to  take  the  body  of  the  defendant,  and  to  keep  him 
in  his  custody  until  he  gives  bail  to  the  action.  The  exception  pleaded 
in  this  case  certainly  shews  that  the  defendant  has  been  improperly  taken 
into  the  Sheriff's  custody,  and  that  he  is  entitled  to  his  discharge  from  that 
custody  for  want  of  a  sufficient  affidavit,  but  it  does  not  shew  that  the  Court 
cannot  proceed  in  the  cause  before  them,  because  it  does  not  at  all  impeach 
either  the  regularity  of  the  summons  to  answer,  contained  in  the  capias, 
or  the  form  of  the  demand  set  forth  in  the  declaration.  It  is  the  collateral 
proceeding  to  obtain  bail  or  security,  which  is  affected  by  the  matter  which 
is  pleaded,  and  not  the  principal  proceeding  to  obtain  judgment  for  the  sura 
demanded  ;  and  consequently  the  court  can  proceed  in  this  action,  as  in  all 
others  instituted  by  summons. 

A  motion  to  discharge  the  defendant  from  the  custody  of  the  Sheriff,  for 
want  of  a  sufficient  affidavit  to  hold  to  bail,  is  the  proper  course  in  such 
cases  ais  the  present. 

Exception  dismissed. 
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Per  curiam.  The  pleading  which  has  been  called  an 
"  exception  as  to  form,"  is  not  a  Jin  de  non  proceder 
as  to  the  instance,  which  every  true  exception  to  the 
form  is.  It  does  not  shew  that  the  court  cannot  com- 
pel the  defendant  to  answer  the  demand,  but  on  the 
contrary  it  shews  that  notwithstanding  the  allegations 
which  it  contains,  the  defendant  must  answer,  for  the 
objection  which  it  urges  relates  merely  to  the  security, 
which  by  virtue  of  the  attachment  has  been  taken  to 
answer  the  demand,  and  not  to  the  demand  itself,  or 
to  any  part  of  it.  The  case  of  Patterson  v.  Hart,  is 
perfectly  analogous,  although  the  security  there  taken 
was  upon  a  capias,  ad  respondendum  ;  and  the  principle 
for  which  the  plaintiff  now  contends,  although  it  was 
not  decided,  was  fully  recognized  in  the  case  of  Bar- 
low v.  Richardson.  (/>) 

Exception  dismissed. 


1811 


Barney 

v. 
Harris. 


Georgen  v.  McCarthy. 


Octr.  2nd, 
1811. 


THE  plaintiff  had  obtained  ajudgment  against  the  J[*\*££T 
defendant   for   the  amount  of  an  inland   bill    of  ex-  bill  of  ex- 

change,  is 

change,  of  which  he  was  the  drawer,  protested  for  non-  quoad  hoc*. 
payment,  and  upon  a  return  of  nulla  bona  the  plaintiff  ™Zpiasadsa- 
this  day  moved  for  a  capias  ad  satisfaciendum.  tisfadendum 

J  may  be  had 

upon   a  judg- 
ment thereupon  obtained  against  him  under  the  ordinance 
25.  Geo.  III.  c.  2.  fi  38. 


(b)  K.B.  Q.  in  1810. 


r. 

McCarthy. 
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1811.  Per  curiam.      A   capias   ad  satisfaciendum    in   the 

Georgen  terms  of  the  Ordinance  (a)  may  be  had  for  the  satis- 
faction  of  all  judgments  given  in  commercial  matters, 
between  merchants  and  traders.  A  foreign  bill  of 
exchange  in  the  law  of  France,  is  considered  to  be  an 
act  of  trading  in  money.  (/;.)  The  bill  itself  there- 
fore, is  a  commercial  matter,  and  the  parties  con- 
cerned in  it  must  be  traders ;  and  upon  these  princi- 
ples in  this  court,  in  the  case  of  JEwing  Bowie  v.  Skin- 
ner>  (c)  a  capias  ad  satisfaciendum  was  awarded  against 
Skinner,    who  was   an  officer  in    the   army.    We  can- 

(a)  25.  Geo.  III.  c.  2.  §  38. 

(b)  2.  Poth,  107. 

(c)  In  this  case  which  was  determined  in  June  1809.  the  plaintiffs 
had  obtained  a  judgment  against  the  defendant,  an  officer  in  the  army, 
upon  a  bill  of  exchange,  drawn  by  him,  in  their  favor  upon  London, 
and  returned  under  protest  for  non-payment.  A  writ  of  fi.  fa.  was 
sued  ®ut  against  his  goods  and  chattels,  lands  and  tenements,  upon  which, 
the  Sheriff  having  made  a  return  of  nulla  bona,  a  rule  for  a  capias  ad  satis- 
faciendum was  obtained  and  served  on  the  defendant,  who  did  not  appear. 

Sewell,  Ch.  J.  said  that  imprisonment  after  judgment  for  the  satis- 
faction of  all,  and  of  any  debts  without  distinction  as  to  their  nature,  was 
originally  the  law  of  France,  and  herein  it  differed  from  the  law  of  Eng- 
land. (Harbert's  case,  3.  Coke's  reports,  p.  12.)  And  this  continued  to 
be  the  rule  in  France,  until  the  year  1254,  when  by  the  Ordinance  of  St. 
Louis  it  was  abolished,  except  in  cases  of  debts  due  to  the  Crown.  (Vide 
Traife  du  Domaine  par  Lefevre  de  la  Planche,  vol.  3.  p.  297.)  By  the  4Sth 
article  of  the  Ordinance  de  Moulins,  which  passed  in  the  year  1566.  the 
old  law  was  re-enacted,  and  the  contrainte  par  corps  was  again  allowed,  in 
all  cases  and  against  all  persons,  after  the  expiration  of  four  months  from 
the  day  on  which  a  copy  of  the  condemnation  or  judgment  was  served 
upon  the  person  against  whom  it  was  pronounced,  (Traite  du  Domaine, 
vol.  3.  p.  297.)  The  57th  art.  of  the  Ordinance  de  Blois,  afterwards  ex- 
empted persons  in  holy  orders  from  the  operation  of  this  clause,  and  ulti- 
mately by  the  Code  Civile,  certain  other  characters  were  also  exempted, 
and  it  was  enacted  generally  that  the  contrainte  par  corps,  except  in  certain 
cases,  should  not  be  allowed.  Says  this  Ordinance :  "  defendons  a  nos 
cours  et  a  tons  autres  juges  de  condamner  aucun  de  nos  sujets  par  corps 
en  matiere  civile,  si  non,  et  en  cas  de  reintegrande,  pour  delaisser  un  heri- 
tage en  execution  des  jugemens,  pour  stellionat,  pour  depot  necessaire,  con- 
signation faite  par  ordounance  de  Justice,  ou  entre  les  mains  des  per- 
sonnes  publiques,  representation  de  biens  par  les  sequestres  commissaires 
ou  gardiens,  lettres  cle  change,  quand  il  y  aura  remise  de  place  en  place, 
dettes  entre  marchands  pour  faits  de  marchandises  dont  ils  se  meleut."  It 
was  the  intention  of  the  fr&mers  of  the  Code  Civile  to  have  continued  the 
liability  of  defendants  to  imprisonment  in  satisfaction  of  debts  as  it  then 
stood,  but  the  King  intimating  his  desire  that  it  should  be  abolished,  a  new 
title  was  prepared  which  is  the  3iih,  as  it  now  stands.  (See  the  proccs  ver- 
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not  see  that  there  is  ground  for  any  distinction  between        h*ii^ 
an  inland  and  a  foreign  bill  of  exchange,  and   there 
was  none  in  France,  (d.)     The  motion  must,  therefore* 
be  allowed. 

ca.  sa.  ordered  to  issue. 

hal  des  conferences  on  the  Code  Civile,  p.  423  et  seq.)  This  article  is 
the  4th  of  the  34th  title,  and  was  the  law  of  Canada  at  the  conquest,  the 
redaction  of  the  Code  Civile  in  1678,  having-  introduced  it  without  change, 
aud  no  alteration  having-  afterwards  taken  place  in  it.  By  the  law  there- 
fore, as  it  stood  at  the  conquest  and  is  recognized  by  the  Quebec  Act, 
which  with  great  propriety  may  be  called  the  common  Law  of  Canada, 
this  motion  for  a  capias  ad  satisfaciendum  or  contrainte  par  corps,  must 
be  allowed,  unless  the  plaintiff's  right  to  it  has  been  taken  away  by 
some  Act  of  the  legislature,  subsequent  to  that  event.  Now  the  14th. 
and  22nd.  sections  of  the  Ordinance  17.  Geo.  III.  c.  2.  and  the  36th. 
37th.  and  38th.  sections  of  the  Ordinance  25.  Geo.  III.  c  2.  are  the  only 
clauses  of  Acts  passed  since  the  conquest  which  bear  upon  this  point.  The 
30th  section  of  the  Ordinance  25.  Geo.  III.  c.  2.  in  the  words  of  the 
14th  section  of  the  Ordinance  17.  Geo.  III.  c.  2.  directs  that  the  writ  of 
execution  in  all  cases,  "  shall  set  forth"  the  Judgment  of  the  Court  be- 
tween the  parties,  and  the  kind  of  execution  which  the  law,  according  as  the 
case  may  he,  shall  direct,  whether  the  same  be  to  take  the  body  or  to  levy 
a  sum  of  money  out  of  any  one's  goods  and  chattels,  lands  and  tenements,  or 
to  do  any  special  matter  or  thing  whatever."  But  the  reference  here  made, 
being  to  the  law  generally  and  not  to  these  ordinances  parti eularly,  it  can- 
not be  said  that  the  provisions  of  the  4th  article  of  the  34th  title  of  the 
Code  Civile,  (which  at  the  passing  of  the  ordinance  17.  Geo.  III.  were 
certainly  in  force,)  have  been  abrogated  by  this  clause.  Then  as  to  the  re- 
maining clauses  of  these  ordinances,  the  21.  sec.  of  the  17.  Geo.  III.  c.  2. 
and  the  37.  of  the  25,  Geo.  III.  c.  2.  enact  "  that  if  the  defendant  shall  con- 
"  vey  away  or  secrete  his  effects,  or  shall  with  violence,  or  by  shutting 
"  up  his  house,  store  or  shop,  oppose  his  effects  being  seized,  an  execidion 
"  shall  go  against  his  person"  And  the  22nd  sec  of  the  17.  Geo.  III.  c.  2.  and 
the  38th  sec.  of  the  25.  Geo.  III.  c,  2.  enact,  that  tc  an  execution  against 
"  the  person  of  the  defendant,  shall  issue  for  the  satisfaction  of  all  judgments 
"  given  in  commercial  matters  between  merchants  or  traders,  as  ivellas  of  all 
"  debts  due  to  merchants  or  traders  for  goods,  wares  and  merchandize  by 
"  them  sold,"  and  upon  these  sections  it  is  only  necessary  to  observe  that 
they  restore  the  ancient  law,  and  plainly  extend  instead  of  abrogating  or 
restricting  the  provisions  of  the  Code  Civile. 

On  these  grounds  we  hold  the  4th  article  of  the  34th  title  of  the  Code 
Civile  to  be  yet  in  force,  and  therefore,  because  the  contrainte  par  corps  is 
thereby  allowed  upon  foreign  bills  of  exchange,  and  because  also  all  such  bills 
are  by  law  considered  to  be  commercial  matters,  2.  Pothier  contrat  de  change, 
no.  27.  p.  107,  and  the  parties  to  such  bills  in  the  light  of  merchants  or 
traders,  (which  brings  the  case  within  the  very  words  of  the  38th  section 
of  the  Ordinance  25.  Geo.  III.  c.  2.)  we  are  of  opinion  that  a  return  of 
mdla  bona,  which  the  ordinances  require,  having  been  made  to  us,  and  no 
cause  being  shewn  against  the  present  motion,  the  plaintiff  is  entitled  to 
a  capias  ad  satisfaciendum. —  Rule  absolute. 

(d)  Cod.  Civ.  Tit.  34.  art.  4—5,  L.  C.  Den.  v.  Contrainte  par  Corps,  447. 
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Jones,  Curator,  v.  McNally. 


October  8th, 
1811. 


Misnomer       l  HE  defendant  in   this  case  pleaded   misnomer   by 

cannot  be  ..  .       o 

pleaded  by  an  exception  as  to  form, 

exception  as         per  Cu?"iam.     Misnomer  is  not  the  subject  of  an  ex- 

to  form.  J 

ception  as  to  form.  It  must  be  pleaded  by  a  tempo- 
rary exception  as  it  is  in  England  by  a  plea  in  abate- 
ment.  An  exception  as  to  form  is  merely  a  prelimi- 
nary plea,  and  corresponds  to  the  special  demurrer 
of  Westminster  Hall.  It  has  reference,  not  to  the 
parties  or  to  the  subject  matter  of  the  action,  but  to 
imperfections,  defects  and  want  of  legal  form  in  the 
writ  or  return,  in  the  libel,  or  in  the  conclusions  of  the 
declaration.  An  exception  as  to  form  is  of  the  class 
of  Jins  de  non  proceder,  and  consequently  impeaches, 
directly  or  indirectly,  the  jurisdiction  of  the  court, — 
"  lis  n'attaquent  que  les  jurisdictions,"  (a)  and  its 
object  is  to  shew  that  some  step  which  the  law  requires 
d  peine  de  nullite  in  all  causes  and  between  parties  of 
all  and  any  description,  has  not  been  observed  in  the 
particular  case  before  the  court ;  so  that  not  being 
legally  possessed  of  the  suit,  the  court  cannot  proceed 
in  it,  "  or  inquire  into  any  question  relating  either  to 
the  parties  or  to  the  matter  in  dispute."  A  plea  of 
misnomer,  on  the  contrary,  has  reference  not  to  the 
court  but  to  the  parties,  puts  the  right  of  action  in 

(a)  Serpillon.  54. 
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issue,  not  indeed  with  respect  to  the  subject  matter  of 
the  suit,  but  in  relation  to  the  parties.  It's  object  is  to 
shew,  that  in  the  particular  case  before  the  court,  the 
plaintiff  cannot  have  any  right  of  action  against  the 
defendant,  because  the  latter,  though  regularly  sum- 
moned and  formally  complained  of,  is  not  the  person 
named  in  the  declaration,  and  consequently  is  not  the 
person  who,  by  the  plaintiff's  own  shewing,  is  his  deb- 
tor ;  and  therefore,  he  avers  that  the  plaintiff  cannot, 
at  this  time,  have  or  maintain  his  action  against  him  the 
defendant,  for  or  by  reason  of  the  matters  or  things  in 
the  said  declaration  set  forth  : — thus  admitting  accord 
ing  to  the  fact,  if  there  be  no  exception  as  to  form 
on  other  grounds,  that  he  has  been  formally  and  regu- 
larly brought  into  court,  and  consequently  admitting 
that  the  court  notwithstanding  the  misnomer  is  le- 
gally possessed  of  the  suit.  For  these  reasons  the  ex- 
ception as  to  form  which  has  been  fyled  in  this  cause 
must  be  dismissed. 
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'Jones 

v. 

McNally. 


Exception  dismissed, 


DORVAL    V.    L'EsPERANCE. 


.  October  9th, 

1811. 

A.  WRIT  of  Fieri  Facias   had  been  issued  return-      if  an  appli- 
able  on  the  1st  day  of  February,  1812.     The   Sheriff  ^"^^ 

pel  the  Sheriff 

Writ  of  Fieri  Facias  before  the  day  fixed  for  the  return  in  the  body  of  the 
Writ,  the  Court  will  not  grant  the  application   if  there  be  no  evidence  to 
shew  that  the  Sheriff  has  actually  been  guilty  of  some  neglect  or  omission. 
I 
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1811.        having  levied  the  amount  and  no  opposition  "  a  fin  dc 
conserve?-1'   having  been  fyled  on  behalf  of  any  of  the 
creditors  of  the   defendant,    Vanfelson  obtained  a  rule 
L'Espkr.vnce.  Qn    tjlc    sheriff  to   return    the   writ     nhi   causa    this 

day.  (ci) 

Plamondon,  contra,  contended  that  the  Sheriff  could 
not  be  compelled  to  make  any  return  before  the  return 
day.  That  he  might,  if  he  chose  so  to  do,  pay  over  the 
money  as  soon  after  it  was  levied  as  he  thought  fit, 
but  that  it  was  at  his  own  proper  risk,  and  that  in 
England  it  was  held  that  the  money  ought  to  be 
brought  into  court.  (&)  The  Sheriff  is  aware  that  no 
oppositions  "  d  fin  de  conserver"  have  been  filed,  but  he 
cannot  say  whether  the  defendant  is  solvent  or  insol- 
vent, nor  how  many  oppositions  may  be  filed  before 
the  1st  day  of  February. 

rer  curiam.  The  question  for  our  determination  is, 
whether  the  Sheriff  can  regularly  be  called  upon,  by 
rule,  to  return  a  writ  of  Fieri  Facias  before  the  day 
fixed  for  the  return  in  the  body  of  the  writ  ;  for,  al- 
though the  object  of  the  plaintiff  is  to  compel  the 
Sheriff  to  pay  over  to  him  the  amount  of  his  debt  and 
costs  which  the  Sheriff  (as  he  alleges  in  argument) 
has  realized  by  the  sale  of  the  defendant's  moveable 
property, — the  motion  is  for  a  rule  to  return  the  writ 
and  no  more,  and  the  only  answer  to  the  motion  is 
that  the  writ  is  returnable  on  the  first  day  of  next 
term. 

By   the   20th  art.  of  the   33rd  title   of  the  Code 


(a)  6.  Bacon's  Abr.  Sheriff,  letter  N.  178. 
5.  Burn's  Jus.  v.  Sheriff,  and  3.  Salk.  323. 

(b)  Viner  Sheriff,  let.  A.  434. 
2.  Tidd's  pr.  928. 


V. 
L'ESPERANCE. 
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Civile,  the  hidssier  was  directed  to  pay  over  to  the  18U- 
plaintiff  the  amount  which  he  levied  on  the  moveables  DoRVAL 
of  a  defendant  as  soon  as  they  were  sold  ;  but  it  must 
be  remembered  that  the  courts,  when  this  country 
was  subject  to  the  Government  of  France,  did  not  sit 
in  terms;  and  that  the  huissier  had  no  writ  of  execu- 
tion commanding  him  to  bring  the  money  into  court 
on  a  speciiic  day,  but  proceeded  entirely  on  a  copy 
of  the  judgment  authenticated  by  the  seal  of  the  court. 
The  direction  of  the  Code  Civile  is,  consequently,  no 
longer  applicable,  and  we  must  necessarily  take  our 
rule  from  the  experience  and  practice  of  the  courts  of 
Westminster  Hall,  from  whence  the  Legislature  has 
adopted  the  system  of  courts  sitting  in  terms,  and  the 
principle  that  judgments  must  be  executed  by  the  au- 
thority of  the  King's  writ.  The  parties  have  so  con. 
sidered  the  question  and  referred  us  to  English  autho- 
rities, of  which  the  most  recent  states,  "  that  the 
Sheriff,  on  the  return  day  of  the  Fieri  Facias,  may 
be  called  upon  by  rule  to  return  the  writ."  (a)  And 
this  is  strictly  consistent  with  the  decision  in  the  case 
of  The  King  v.  The  Sheriff'  of  Cornwall,  (//)  in  which  a 
rule  calling  on  the  Sheriff  to  return  a  writ  was  de- 
clared to  be  irregular,  and  set  aside,  because'  it  had 
been  taken  out  as  a  side  bar  rule  in  the  preceding 
vacation.  On  this  occasion  the  court  observed  "  that 
a  rule  calling  on  a  Sheriff  to  return  a  writ  presupposes 
some  neglect  on  his  part,  and  consequently  should 
not  issue  until  he  has  actually  been  guilty  of  some  omis- 
sion ;"  and  in  this  case  we  have  no  evidence  of  any 
neglect  or  omission,  or  of  any  act  whatever  contrary 

(a)  2.  Tidd's  pr.  928.         (b)  1.  T.  R.  552. 


L'ESI'ERAXCE 
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^j^  to  the  command  of  the  writ.  The  Sheriff,  if  there  be 
Dorval  no  impediment  by  oppositions,  may  pay  and  may  re- 
turn that  he  has  paid  the  money  levied  on  a  Fieri 
Facias  to  the  plaintiff,  (a)  although  in  strictness  the 
money  ought  to  be  brought  into  court  as  the  writ 
requires.  But  this  must  be  done  at  his  risk,  and  if  he 
does  not  do  so,  we  cannot  rule  him  on  this  account  to 
return  the  writ  before  the  return  day. 


Exparte  Frederick  Grant  and  John  Greenshields. 
On  a  Petition  against  Joseph  Plante',  a  Notary. 


October  19th, 
1811. 


writing-  JOHN  PATTERSON,  a  merchant  of  Quebec  and  co- 
tainedina       partner  in  trade  with  Messrs.  Grant  and  Greenshields, 

sealed  en  ve-       *  .  .  .       t  «  t     i  •      o 

lope,  purport-  the  Petitioners  in  this  case,  died  in  September  1811,  leav- 
ing to  contain    «  ,  i  .  •    •         t  • 

an  holograph  ing  property  to  a  large  amount  ;  upon  examining  his 
ed1"'  be  nT*"  PaPers  a^ter  his  decease  his  surviving  copartners  found 
ry  Public  and  a  sealed  packet,  upon  which,  in   his  hand  writing,  was 

retained  by 

him  after  the 

decease  of  the  testator  ;  such  notary  cannot  keep  it  on  record  in  his  office, 

but  must   produce  the  same  before  a  Judge,  that  probate  may  be  made,  and 

the  will    is   then  to   remain  deposited  with   the   records  of  the   Court  of 

King's  Bench. 

A  Notary  Public  has  no  authority  to  unseal  an  holograph  will  unless  in 
the  presence  and  by  the  order  of  a  Judge. 

An  holograph  will  of  personal  and  moveable  property  is  valid,  by  the 
Law  of  England,  and  Probate  may  be  made  thereof  according  to  the  Prov. 
Stat.  41,  Geo.  III.  c.  4. 

(a)   2.  Show  Rep.  87.  Rex.  v.  Bird.     2.  Lev.  204      1.  Bacon's   Abr.  fo. 
4G0. 
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the  following  indorsement  : — "  Mr.  John  Patterson's  ^II, 
"  private  papers  to  be  opened  only  in  the  event  of  his  Grant  and 
"  decease,  Quebec,  14th  Novr.  1809."  and  conceiv-  Gwshwbmlds 
ing  it  to  be  his  will  and  not  choosing  to  open  it  with-  Plante'. 
out  witnesses  they  sent  for  a  notary,  Joseph  Planted 
and  two  other  persons,  and  in  their  presence,  at  the 
request  of  the  petitioners,  the  packet  was  opened  by 
the  notary.  It  was  found  to  contain  an  holograph  Will 
dated,  signed  and  entirely  written  by  the  deceased 
with  articles  of  the  several  copartnerships  in  which  he 
had  been  concerned.  The  will  consisted  of  several 
bequests  of  sums  of  money  to  divers  persons,  without 
any  devise  or  testamentary  disposition  of  any  descrip- 
tion as  to  immoveable  property  of  any  kind.  The 
notary,  after  perusal  of  the  will,  caused  it  to  be  "  pa- 
raphed" ne  varietur,  by  all  the  persons  who  were  pre- 
sent, and  having  drawn  up  a  regular  proces  verbal  of 
the  proceedings,  in  which  it  was  declared  that,  at  their 
request,  the  will  was  placed  "  en  depot  au  rang  de  ses 
minutes,  pour  leur  en  etre  delivre  et  a  qui  il  appartien- 
dra,  toutes  expeditions  necessaires."  He  took  the  will 
into  his  possession  and  custody.  The  object  of  the 
petition  was  to  compel  the  notary  to  deliver  up  the 
will  and  to  fyle  it  in  the  office  of  the  prothonotary  of 
the  court  of  King's  Bench,  in  order  to  obtain  an  effi- 
cient probate  of  the  will  for  the  immediate  purpose  of 
recovering  the  outstanding  debts  due  to  the  late  co- 
partnership of  Patterson,  Grant  &  Co.  The  parties 
were  heard  early  in  the  term,  when  the  court  observ- 
ing that  it  was  necessary  to  have  copies  of  the  will 
and  of  the  proces  verbal  of  the  opening  of  the  will, 
and  of  the  subsequent  proceedings  before  them,  or- 
dered that,  at   the  expense  of  the  petitioners,  Plante 
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isii.        should  fyle  such  copies  in  two  days,  and  that  lie  and 
Grant  and     tne  petitioners  should    be   again  heard.      The  copies 
nshields  being  fyled,  the  parties  were  this  day  finally  heard. 
Planted  For  the  petitioners  it  was  urged  that  what  was  now 

asked  had  been  largely  considered  in  the  application 
made  by  the  heirs  of  Duchesnay,  in  this  court,  for  the 
same  purpose  as  the  present,  (a)  The  court  had  in 
that  case  determined,  that  an  holograph  will  which  the 
heirs  of  the  testator  had  permitted  a  notary  to  take 
possession  of  and  to  place  among  the  minutes  of  his 
notariat  after  the  testator's  death,  could  not  remain 
there,  and  the  notary  was  ordered  to  deposit  the  ori- 
ginal in  the  hands  of  the  officer  of  this  court.  The 
principal  object  in  the  case  of  Duchesnay,  and  in  this 
case,  was  to  obtain  a  legal  probate  of  the  will,  and  in 
the  case  of  an  holograph  will,  not  placed  en  depot  in 
the  office  of  a  notary  by  the  testator  personally  during 
his  life,  an  efficient  probate  could  only  be  obtained  in 
this  court.  The  will  as  it  stood,  was  totally  unau- 
thenticated.  It  was  not  the  notary  who  had  found  it 
among  the  papers  of  the  testator.  The  copartners  of 
the  testator  had,  indeed,  delivered  it  to  him  declaring 
they  had  so  found  it,  but  not  upon  oath,  nor  was  there 
at  present  any  evidence  whatever,  that  the  will  or  the 
signature  to  it  were  of  the  handwriting  of  the  testator. 
Messrs.  Grant,  Greenshields,  Mure,  and  Robert  Pat- 
terson had  all  declared  that  they  were  of  the  testator's 
handwriting,  but  again,  not  upon  oath.  The  certifi- 
cate of  Plante  would  prove  therefore,  that  the  will 
was  said  to  have  been  found  among  the  papers  of  the 
late  Mr.  Patterson,  and  was  said  to  be  of  his  handwrit- 

(«)  Determined  in  K.  B.  June  Temi,  1807. 
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ing  ;  but  it  could  prove  no  more,   and  the  will   being        1811- 
totally  unauthenticated  it   must  remain  in    that  condi-    Grant  ANI) 
tion  until  it  should  be  proved  before  one  or  more  of  the  Greenshiblds 

Vm 

Judges  of  this  court  and  deposited  in  the  office  of  the  Pla>te'. 
prothonotary  under  the  2nd.  sec.  of  the  Prov.  Stat. 
41st,  Geo.  III.  c.  4 ;  when  a  certified  copy  wilihave  the 
same  effect  as  if  it  had  been  proved  in  a  court  of  pro- 
bate and  will  be  received  in  England,  but  not  otherwise. 
On  the  part  of  Flante  it  was  contended,  that  it  mat- 
tered not  by  whom  the  will  had  been  placed  en  depot 
in  the  hands  of  Plante,  that  being  once  possessed  of  it 
a  litre  de  depot,  he  was  authorized  by  law  to  retain  it, 
and  that  it  could  not  therefore,  legally  be  taken  from 
his  notariat.  (a)  As  to  the  probate,  it  must  be  made, 
in  the  way  that  all  other  acts  "  sous  seing  prive"  when 
placed  in  a  notary's  minutes  are  to  be  proved,  by 
"  expers"  and  by  "  comparison  d'ecriture"  when  con- 
tested and  not  before.  The  persons  interested  in  the 
will,  in  this  case,  Messrs.  Grant  and  Greenshields, 
have  acknowledged  it  to  be  of  the  handwriting  of  the 
testator.  If  his  heirs  are  absent,  a  curator  may  be 
appointed,  and  if  he  sees  fit  to  impugn  the  will,  he 
will  do  so,  and  it  will  then  be  time  enough  to  prove 
it.  It  was  insisted,  therefore,  that  if  the  will  should  be 
brought  into  court,  it  must,  after  probate,  be  returned 
to  the  notary  as  he  could  not,  consistently  with  the  law 
of  the  country,  be  deprived  of  any  writing  which  had 
been  deposited  in  his  custody.  What  he  so  receives  is 
a  matter  of  record,  and  a  record,  once  made,  cannot 
be  changed.     As  to  the  argument  that  a  will  without 

(a)  2.  Parf.  not.  180.  4-  Grand  Comraen   89.  Deniz.  Verb.  "  Scelle."— 
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16H.  probate  in  a  court  of  law  would  be  of  no  avail  in 
Grant  and  England,  it  was  unfounded.  Every  act  is  considered 
Greenshields  according  to  the  law  of  the  country  in  which  it  is 
Plant*/,  done. — By  that  the  form  in  which  it  is  executed  is  di- 
rected, and  by  that  form  the  validity  or  insufficiency 
of  every  act  must  every  where  be  decided, —  there  can 
be  no  other  criterion. 

In  reply  was  urged  the  absolute  necessity  of  the 
previous  probate  in  all  cases  where  such  can  be  had, 
for  the  protection  of  executors  in  their  duty,  and  of 
debtors  in  their  payments  to  executors,  and  to  prevent 
any  unnecessary  authenticity  of  an  holograph  will, 
which  according  to  the  argument  on  the  other  side, 
might  be  raised  in  every  case.  That  there  could  be 
no  such  thing  as  a  probate  before  a  notary  because  a 
notary  has  no  power  to  administer  an  oath  and  that  it 
seemed,  therefore,  to  be  unquestionable  that  all  pro- 
bates should  be  made  in  this  court,  because  then 
they  are  efficient.  That  in  the  case  of  Duchesnay  it 
was  admitted  that  a  sealed  will  could  not  be  opened 
without  the  presence  of  a  Judge,  yet,  that  in  this  case, 
although  the  will  was  opened  without  the  presence  of 
any  Judge,  it  was  contended  that  all  the  proceedings 
were  regular,  so  regular  that  Plante's  right  to  the  cus- 
tody of  the  will  is  placed  beyond  all  doubt.  This, 
therefore,  should  have  been  distinctly  shewn  by  autho- 
rities, particularly  as  the  decision  of  this  court  upon 
the  very  point  was  directly  against  it,  the  Judges  hav. 
ing  decided  that  the  opening  of  Duchesnay's  Will, 
without  the  presence  of  a  Judge,  was  an  act  contrary  to 
law  and  to  the  duty  of  the  notary. 

Sewell,  Cii.  J.  The  paper  writing  mentioned  in 
the  acte  de  depot ,  which  has  been  fyled,  is  presumed  to 
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be  the  will  of  John  Patterson,  but  it  is  not  yet  proved       J^ 
to  be  such.     It    however  purports   to  be  his  will.     It    Grant  and 
remained,  as  it  appears,  in  his  possession  until  the  hour  Greenshields 
of  his  death.     It  was  found  sealed  up  among  his  papers      pLAW. 
after  his    decease,    and    by   the   notary,    Plante,   was 
opened  without  the  authority  of  a  Judge,  and   Plante 
insisted  upon  his  right  to  retain  it  under   these   cir- 
cumstances.    This  is  the  case. 

Now  it  is  certain,  that  being  sealed  the  notary  had 
no  authority  to  open  the  packet  which  contained  it 
but  in  the  presence  and  by  the  order  of  a  Judge. — 
This  was  the  Roman  Law  unquestionably  ;  and  al- 
though there  does  not  appear  to  have  been  any  posi- 
tive law  in  France,  upon  the  subject,  yet  such  was  the 
practice  in  that  kingdom,  and  particularly  in  the  Cha- 
telet  de  Paris,  (a)  in  all  instances  of  holograph  wills 
and,  according  to  Jousse,  of  "  testamens  solennels" 
executed  before  notaries,  (6)  all  persons  interested  in 
the  will,  being  competent  to  apply  for  its  being  so 
opened,  (c)  The  opening  of  the  sealed  packet  con- 
taining the  holograph  will  in  this  case  was  conse- 
quently an  illegal  act  on  the  part  of  the  notary,  and  as 
no  legal  right  can  flow  from  any  illegal  act  or  as- 
sumed authority,  it  follows,  that  the  notary's  preten- 
sion to  retain  the  will  is  unfounded,  and  the  case  of 
Duchesnay's  will,  which  has  been  cited  in  this  respect, 
is  expressly  in  point.  There  has,  in  fact,  been  no  de- 
pot of  the  paper  in  question,  because  there  was  no 
authority  in  any  of  the  parties  concerned  in  the  opening 


(a)  Actes  de  notoriete*  du  Chat,  de  Par.  of  20th  March,  1708.— 2.  Barde 
179.  col.  1.— 4.  Henrys  456.  457.  Nos.  40. 41. —2.  Pig.  283. 

(b)  1.  Traite  de  l'administration  de  la  Justice  211.  No.  99. 

(c)  4.  Henrys  457.  n.  41. 

K 
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181 1-  of  the  will,  to  make  any  disposition  of  it.  It  was  a 
Grant  and  Judge>  an(-l  a  Judge  only,  who  could  order  it  to  be 
Obeenshields  deposited  in  any  other  place  than  that  in  which  it  was 
Plavte'.  found,  and  it  was  his  duty  to  point  out  the  officer  in 
whose  custody  it  should  be  placed,  (a)  For,  admitting 
that  under  the  law  as  it  formerly  stood,  it  was  neces« 
sarily  a  notary,  and  only  a  notary,  in  whose  custody 
it  could  be  placed,  it  was  nevertheless  the  Judge  who 
was  to  name  him  ;  and  he  was  authorized  to  appoint 
such  notary  as  he  might  see  fit  to  select  for  the  pur- 
pose, this  was  the  constant  practice  of  the  Chatelet. 
"  II  (M.  ie  Lieutenant  Civil)  rend,  une  ordonnance, 
portant  que  la  minute  du  testament,  s'il  est  olographe, 
sera  deposee  a  un  notaire  qu'il  nomine  et  qui  s'en 
charge  en  consequence."  (a)  The  matter  is,  therefore, 
before  us  as  if  the  will  had  now  been  opened  in  Court, 
and  it  remains  for  us, — exercising  a  sound  and  legal 
discretion, — to  determine  how  the  Probate  of  this 
will  shall  be  made  and  in  whose  custody  it  shall  be 
placed.  The  Quebec  act,  14,  Geo.  III.  c.  83.  intro- 
duced into  Canada  the  form  of  wills,  prescribed  by 
the  Law  of  England,  and  from  that  period  all  wills 
which  have  not  been  executed  before  notaries,  have 
been  proved  in  the  Courts  of  civil  jurisdiction  in  the 
several  districts  before  one  of  the  Judges  and  have 
then  been  deposited  of  record.  The  Prov.  Stat.  41, 
Geo.  III.  c.  4.  s.  3.  declares  that  doubts  had  arisen 
touching  this  method  of  proving  last  wills  and  testa- 
ments, made  and  executed  according  to  the  forms  pre- 
scribed by  the  laws  of  England,  before  one  or  more 
of  the  Judges  of  the  Courts  of  Civil  Jurisdiction  in 

(a)  Actes  de  notor.  .337, 338.  and  339,  note  (a) 
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this  Province,  and  it,  therefore  enacts  that  such  proof        18H- 
shall  have  the  same  force  and  effect  as  if  made  and    Grant  and 
taken  before  a  Court  of  Probate.     Here   the  will  is  Greenshields 
merely  a  will  of  personal  and  moveable  property,    and       Plante'. 
consequently  in  its  form  is  a  valid  will  according  to 
the  forms  prescribed  by  the  law  of  England,  (a)     The 
probate,    therefore,  of  this  will  in  this  Court  will  be 
strictly  proper  and  valid  under  the  Statute  ;  and  as  it 
clearly  appears  to   us,   that  a  Probate  so  made  will  be 
more  beneficial  to  the  parties  who  are  interested  in  the 
will  than  any  other  course  which  we  can  direct, — and 
to  say  the  least,  is  equally  legal, — we  cannot  do  other- 
wise than  order   that  the  will  be  proved  in  this  Court, 
where,  of  course,  after  Probate,  it  must  necessarily  be 
deposited,  not  only  because  in  all  Courts  of  Probate 
this  is  done,  but  because  this  is  the  "  method"  which, 
in  similar  cases,  has  hitherto  been  followed  in  this  Pro- 
vince and  is  recognized  by  the  Provincial  Statute  41, 
Geo.  III.  c.  4. 

The  Court  accordingly  makes  the  following  order  : — 
that  Joseph  Plante,  notary,  do  exhibit  and  deliver  in 
the  office  of  the  prothonotary  of  this  Court,  on  Thurs- 
day next,  at  the  hour  of  ten  in  the  morning,  unto  one 
or  more  of  the  Judges  of  this  Court,  the  will  and  tes- 
tament holograph  of  John  Patterson,  late  of  the  city  of 
Quebec,  merchant,  deceased,  dated  the  13th  Nov. 
1809,  and  mentioned  and  described  in  the  act  inti- 
tuled, "  Dep6t  du  Testament  olographe  de  feu  M. 
John  Patterson,"  in  this  Cause  fyled  by  the  said  Jo- 
seph Plante,  and  therein  mentioned  to  have  been 
received  from  Frederick  Grant  and  John  Greenshields, 

(a)  4.  Vcs.  200. 
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i8ii^       merchants  and  late  copartners  in  trade  with  the  said 
Grant  and    J°nn  Patterson,  on  the  17th  day  of  Sept.  now  last  past 
Greenshields  in  a  certain  envelope  of  paper  sealed:  and  it  is  further 
Plants',      ordered    that  Probate  of  the  said  will  and   testament 
holograph  of  the   said  John    Patterson    be    then    and 
there  made  before  one  or  more  of  the  Justices  of  this 
Court  in  due  course  of  law,  and   that  such  Probate 
being  so  made,  the   said  will  and  testament  holograph 
of  the  said  John  Patterson   do  therefore  remain  depo- 
sited of  record  in  the  office  of  the  prothonotary  of 
this  Court  to  and  for  all  legal  interests  and  purposes 
whatsoever,  (a) 


William  Fisher  Scott  against  William  Lindsay, 


Octr.  20th. 
1811. 


Where  a  per-  XT  appeared  on  the  trial  of  this  case,  that  the  defen. 

son   contracts  rr  ,    '  „ .  _  .  1111  1  11 

as  a  public  of-  dant,  being  clerk  of  the  Assembly,  had  employed  the 
peTsouaiiyDre-  plaintiff  as  a  writer  during  a  Session  of  the  Provincial 
sponsible,        Parliament  in  copying  the  Journals.     No  special  agree- 

without  some  ,     .  11 

peculiar  cause  ment  had  been  entered  into  by  the  parties,  and  it 
to  charge  him.  wag  admitted  by  the  Counsel  on  both  sides,  that  it  was 

a  question  of  evidence  and  no  more. 

Per   curiam.     An  individual  in  a  public  office  cer- 
tainly may,  by  his  contracts  for  public  services,  render 

(a)  See  the  Ordon.  of  jVL  le  Lieutenant  Civil  in   the    Chatelet  of  Paris 
of  13th  Feb.  1GC8.  against  Faudoire,  a  notary,  enforced   by  an  attachment 
against  the  body  on  the  21st  of  the  same  month. 
Actes  de  notor.  note  (a)  coll.  2.  p.  338.  _       _ 

The  will  in  obedience  to  this  order  was  proved  and  deposited  as  it  directs. 
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himself  personally  liable,  but  where  he  has  plainly  acted 
as  a  public  officer,  he  cannot  be  personally  liable  un- 
less there  is  some  peculiar  cause  to  charge  him.  In 
this  case  it  is  in  evidence,  that  the  plaintiff  knew  that 
the  defendant  contracted  with  him  as  an  officer  of 
government,  and  that  he  looked  to  government  for  his 
reward.  The  account  which  he  delivered  to  the  de- 
fendant is  headed  "  Government  to  William  F.  Scott, 
Dr."  and  this  of  itself  is  a  distinct  admission  on  his 
part,  as  to  the  character  of  his  agreement,  that  it  was 
not  personal  but  official.  The  defendant,  therefore, 
cannot  be  personally  answerable  for  the  sum  which 
the  plaintiff  may  have  earned.  As  to  the  principle  on 
which  this  decision  is  founded,  the  law  of  England 
and  the  law  of  Canada,  are  in  perfect  unison,  (a.) 

Action  dismissed. 


1811. 


Astor  v.  Benn,  Buchanan  and  Heath, 


Jl  HE  defendants  drew  at  Quebec,  a  bill  of  exchange 
on  Buchanan  and  Benn  of  Liverpool,  in  England,  in 
favor  of  Proctor  &  Froste,  of  Montreal.  By  Proctor 
&  Froste  this  bill  was  indorsed,  in  Montreal,  to  the 
plaintiff,  a  merchant  of  New  York,  and  by  him  indorsed 


(a)  Vide  the  cases  referred  to  in  1,  Comyn  on  contracts,  p.  272.  (Euv. 
de  Cochin,  vol.  5.  p.  7G0. 


April  20th, 
1812. 

The  drawer 
of  a  bill  of  ex- 
change is  lia- 
ble to  the  da- 
mages pro- 
vided by  the 
laws  of  the 
country    in 
which  it  is 
drawn,  and  to 
no  other. 
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1812. 

Astor 

V. 

Benn, 
Buchanan 

and  Heath* 


at  New  York,  to  Strong  &  Dewis,  merchants  of  that 
city.  The  bill  was  afterwards  protested  for  non-ac- 
ceptance and  non-payment,  and  returned  to  Strong  & 
Dewis,  who  thereupon  demanded  and  received  from 
the  plaintiff  the  principal  and  interest  of  the  bill,  with 
twenty  per  cent  damages,  according  to  the  law  of  the 
State  of  New  York, — in  ordinary  cases  of  protested  bills  : 
and  the  question  in  this  action  was,  whether  the  de- 
fendants were  responsible  to  the  plaintiff  for  any  more 
than  the  amount  of  the  bill  in  principal  and  interest* 
with  ten  per  cent  damages,  according  to  the  Provincial 
Ordinance  17.  Geo.  III.  c.  S.  §  1. 

Sewell,  Ch.  J,  The  contract  between  the  original 
parties  to  a  bill  of  exchange,  is  to  be  construed  by  the 
law  of  the  country  in  which  it  is  drawn,  (a)  ; — what- 
ever is  there  determined  to  the  the  prejudice  of  the 
drawer  he  must  abide  by,  and  by  the  same  rule  he 
is  entitled  to  all  that  is  thereby  allowed  to  his  benefit. 
The  payee  and  every  subsequent  indorser  knows,  from 
the  face  of  the  bill,  where  it  was  drawn,  and  each  is 
bound  to  know  the  lav/  of  the  original  contract,  since 
every  man,  at  his  peril,  must  take  cognizance  of  the  law 
of  the  country  with  which  he  corresponds,  and  has  deal- 
ings, otherwise  there  would  be  an  end  of  trade,  (b.) 
When  a  bill  of  exchange  is  negociated  through  a  fo- 
reign country  out  of  the  direct  course,  it  is  an  act  in 
which  the  drawer  does  not  participate  if  there  be  no 
special  agreement,  (c.)     And  if  it  be  indorsed  in  such 

(a)  Chitty  on  bills,  78.— 1.  B.  and  P.  141.3  Ves.jr.  447.  2,  H.  B.  603- 
Cowp.  174.  Burr,  1077.  1,  II.  B.  126.  7,  T.R.  242.  1,  T.  R.  10.  5,  East- 
130.  Ambler,  672-G76.  2.  Bornier,  029.  Note  on  art.  56, 

(b)  Ambler,  075. 

(c)  Jurisp.  Consul.  397.  No.   7.  Glen  on  bills  of  exchange,  239.— 141. 
Ferguson  v.    McDonald,  K.  B-  Q.     This  case   was  decided  in  February 
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foreign  country,  as  every  indorser  is  considered  in  law  ls,j^ 
a  new  drawer,  it  becomes,  in  fact,  a  new  bill,  and  by  AsT0R 
the  indorsement  a  new  contract  is  formed  between  the       B^ 

indorser  and  his  payee,  which  is  also  to  be  construed  Buchanan, 

,     .iii  o  .i  ^  i  •   u  •*.  •      an°   Heath. 

by  the  lex  loci,  by  the  law  of  the  country  in  which  it  is 
so  indorsed,  (d).  It  is  certain  moreover,  that  where 
the  law  of  a  foreign  country  so  clashes  with  the  rights 
of  the  subjects  of  our  own,  that  one  or  the  other  must 
necessarily  give  way,  our  own  is  entitled  to  the  pre- 
ference, "  this"  says  Lord  Ellenborough,  "  has  been 
long  settled  in  principle,  and  is  laid  up  among  our  ac- 
knowledged rules  of  jurisprudence."  (e.)  Upon  these 
grounds  we  are  of  opinion  that  ten  per  cent  damages  in 
case  of  protest,  were  the  terms  of  the  original  contract 
between  the  drawers  and  their  payees,  Proctor  k  Froste, 
in  consequence  of  the  Ordinance  17.  Geo.  III.  c.  3. 
as  fully  as  if  it  had  been  so  agreed  by  express  stipula- 
tion;  that  Proctor  and  Froste  by  their  indorsement 
could  convey  to  their  indorsee,  the  plaintiff,  no  more 
than  the  rights  which  they  themselves  held  according 
to  these  terms,  and  that  the  indorsement  at  New  York, 
has  not  varied  the  original  contract  so  as  to  affect  the 
rights  of  any  of  the  antecedent  parties  to  the  bill,  and 

1803.  Coram,  Elmsley  Ch.  J.  and  damages  at  twenty  per  cent  were  al- 
lowed, because  it  had  been  expressly  agreed  between  the  drawer  and  the 
payee  that  the  bill  should  be  negotiated  through  New  York.  Vide  Poth. 
Change,  No.  67. 

(d)  2.  Burr.  674.  1,  Str.  441.  That  which  discharges  a  debt  in  the 
country  where  it  was  contracted  is  a  discharge  of  it  in  every  other  place, 
Ballantine  v.  Golding,  4,  T.  R.  185.  n.  Potter*;.  Brown,  5,  East,  130.  Ten 
per  cent  damages  was  a  part  of  the  original  debt.  Ambler  672-675.  and  the 
undertaking  to  pay  that  quantum  of  damages  being  the  original  contract, 
payment  of  the  bill  in  question  in  principal  and  interest  with  damages  at 
ten  per  cent,  would  seem  consequently,  to  be  a  discharge  of  the  whole  debt 
in  Canada,  and  every  where  else.  Vide  Warder  v.  Arrell,  Washington's 
reports,  282.  and  Powers  v.  Lynch,  3.  Massachusetts  Rep.  77.  as  cases 
wherein  the  American  courts  had  admitted  this  principle. 

0)  5.  East,  130. 
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1812. 

AsTOR, 
V. 

Ben.v, 
Buchanan 

and  Heath. 


judgment  must  accordingly  be  entered  for  the  amount 
of"  the  bill  with  interest  at  six,  and  damages  at  ten  per 
cent,  as  directed  by  the  Ordinance,  (a.) 


Baldwin  v.  Gibbon,  and  McCallum,  opposant. 


June  19th, 
]813. 


IN  October  1811,   Baldwin,  a  ship  builder,  instituted 


A  builder's 
privilege  up- 
on a  ship,  of  the  present  action  by  a  writ  of  summons,  and  obtained 

struction,  is  judgment  against  Gibbon,  the  defendant  on  the  14th 

lost  if  he  deli-  A     -j  lglg  f()r  a  balance  of  f  1 10,  due  for  the  construe- 

vers  her  to  r                    *                                                    ' 

the  owner  and  tion  of  anew  ship.   Pending  the  action, — the  ship  which 

knowingly  to  before  the  action  was  commenced,  had  been  delivered 

be  sold  at  j^y  Baldwin  to  Gibbon, — was  transferred  to  him  by  a  re- 
public auction  J                                                                        . 
to  a  third  per-  gularbill  ofsale,  and  enregistered  in  his  name.     A  writ 

son  without  «    ~  ■'■  '. \     .      .                    .            ,                    ; .           .              .     j 

of  fieri  jacias  was  issued   upon   the   above   judgment 


opposition. 

The  Code 
Marine,  if  it 
even  was  in 
force,  was  no 
part  of  the 
common  law 
of  Canada,  but 


against  the  property  of  Gibbon,  and  the  ship  being 
seized  as  such  in  the  possession  of  McCallum,  the  lat- 
ter by  an  opposition  a  fin  de  distraire  laid  claim  to  the 
ship.  On  the  other  hand  Baldwin  insisted  that  she 
a  part  of  the    was  still  the  property  of  Gibbon,  and  if  she  was  not 

public   law, 
and  conse- 
quently superseded  by  the  effect  of  the  conquest ;  and  if  it  was  law  in  the 
Admiralty  jurisdiction  alone,   whether  it  was  public  or  common,  the  intro- 
duction of  the  English  Admiralty  law  abolished  it. 

(«)  In  an  action  brought  on  a  bill  of  exchange  drawn  by  J.  S.  Crawford,  at 
Quebec,  upon,  and  accepted  by  the  defendant  in  England,  it  was  held  by 
Lord  Ellenborough,  that  the  acceptor  of  a  foreign  bill  of  exchange  is  not 
liable  for  re-exchange,  nor  for  more  than  the  principal  sum,  together  with 
interest,  according  to  the  legal  rate  of  interest  where  the  bill  is  payable. 
"Woolseyv.  Crawford,  tried  at  Guildhall  the  28th  May  1810.— 2.  Camp. 
N.  P.  C.  445. 
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then,  that  he  as  builder  had  a  particular  lien  or  privi- 


lege reel   upon  the  ship,  that  she  had  been  sold  subject       Baldwin 
to  his  lien,  and  by  him  therefore,  upon  the  principle    GlBBOvN:  AND 
of  the  droit  de  suite,   might  be  seized  and  sold  for  the    McCallum. 
payment  of  his  privileged  debt. 

Sewell,  Ch.  J.  The  sale  of  the  ship  by  Gibbon  to 
McCallum  was  before  judgment,  and  after  the  delivery 
of  the  ship  by  Baldwin  to  Gibbon,  and  was  publicly 
made.  The  transfer  in  point  of  form  is  correct,  and  the 
ship  has  been  duly  enregistered  as  the  property  of  McCal- 
lum. None  of  these  proceedings  are  impeached  on 
the  score  of  fraud  or  on  any  other  ground  :  the  whole 
of  them  had  taken  place,  with  the  knowledge  of  Bald* 
win,  and  without  any  opposition  or  interference  on  his 
part,  and  there  is  no  allegation  that  Gibbon  is  in  a 
state  of  deconfiture  (bankruptcy.)  There  is  no  pretence 
for  saying  that  the  ship  is  the  property  of  Gibbon. 
The  only  question  therefore,  for  our  enquiry,  is 
whether  Baldwin  is  entitled  to  his  particular  lien  or 
privilege  (a)  upon  the  ship,  under  the  circumstances  of 
this  case  ;  for,  although  a  ship  builder  has  for  a  bona 
fide  debt  a  privilege  reel  upon  his  work,  yet  he  may 
forfeit  and  lose  this  privilege  by  his  misconduct.  It  has 
been  contended  that  this  privilege  of  a  ship  builder 
continues  after  a  sale  by  the  debtor,  and  until  the  ship 
has  performed  one  voyage ;  and  to  prove  this  assertion, 
the  Ordinance  de  la  Marine  of  1681,  (b)  has  been 
cited  and   relied  upon,  and  it  has  been  said  that  this 

(a)  A  particular  or  specific  lien  according  to  the  law  of  England  and  Scot- 
land, is  called  in  the  law  of  Canada,  a  "  privilege  reel."— Vide  1.  Pigeau, 
681.  It  is  the  right  of  retention  enjoyed  by  a  party  to  a  contract,  concern- 
ing moveable  property,  till  indemnified  for  labor. 

(b)  Valin,  Ord.  de  la  Marine,  Tit.  x.  art.  2.  liv.  2.  p.  G02. 
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Baldwin 

v. 

Gihbon  AND 

McCallcm* 


Ordinance  was  received  as  law  in  the  Court  of  Admi- 
ralty (in  Canada,)  before  the  conquest.  But  admit- 
ting this  to  be  the  fact,  and  that  it  was  even  enregis- 
tered  in  the  Sovereign  Council  of  Quebec,  it  is  clear  that 
it  formed  no  part  of  the  common  law  of  Canada,  and 
that  it  must  have  been  received  in  the  admiralty  as  a 
part  of  the  public  law,  (c)  in  which  case  it  was  super- 
seded, as  well  by  the  tacit  effect  of  the  conquest,  (c/) 
as  by  the  introduction  of  the  law  of  the  admiralty  ju- 
risdiction of  England,  by  the  King's  Commission  of 
Vice  Admiral  to  the  Governor  (Murray,)  in  1764,  and 
the  subsequent  establishment  of  the  Court  of  Vice  Ad- 
miralty, (e)  These  points  have  been  discussed  and 
decided  in  this  court,  (f)  and  it  follows  that  the  pro- 
visions of  the  Ordinance  de  la  Marine  by  which  a  ship, 
notwithstanding  a  transfer  by  sale,  continues  bound 
and  liable  for  the  payment  of  all  debts  with  which  she 
was  previously  charged,  until  a  voyage  has  been  com- 
pleted, (g)  have  no  bearing  upon  the  question  before 
us,  and  that  Baldwin's  claim  to  a  "  privilege  reel"  upon 
the  ship  is  no  more  than  the  claim  of  any  other  credi- 
tor, entitled  to  a  particular  lien,  upon  moveable  pro- 
perty, ships  being  moveables,  {Ji)  and  as  it  is  certain 
that  creditors  of  this  description  lose  their  privilege 


(c)  Ferriere  D.  D.  v.  Amiraute. 

(d)  3.  Cochin,  435.  Vattel,  liv.  3.  c.  13.  sec.  198.  Dunod,  Prescription, 
ch.  5.  Jour,  des  Aud.  p.  12.  vol.  5.  2.  L.  C.  Den.  v.  Artois,  p.  348.  5. 
D'Aguesseau,  392-400.  Marriot's  Rep.  p.  28.  5,  East's  Rep.  p.  131.  Sal- 
keld,  411.  See  also  Lord  Stowell's  judgment  in  Ruding  v.  Smith,  reported 
in  the  Annual  Register  of  1821.  vol.  63.  p.  400. 

(e)  Mazeres  Coll.  of  Quebec  papers,  p.  19. 

(f)  In  the  case  of  WTompre  v.  Lyon,  K.  B.  Q.  1806.— And  that  of  Fraser 
v.  Hamilton,  ante  p.  34. 

(g)  Tit.  10.  lib.  2.  art.  2.  p.  603  On  this  article  and  as  to  when  a 
voyage  was  performed,  see  Pandectes  Francaises,  vol.  19.  p.  395. 

(h)  1,  Valin,  liv.  2.  tit.  x.  art.  1.— p.  601.  Brodeau,  sur  art.  90.  of  Cust, 
of  Paris  n.  4.  Ferriere  on  art.  90.  n.  14.  Duplcssis,  Tr.  des  meubles,  p.  135. 
19.  Pand.  Fran.  381. 


FOR  THE  DISTRICT  OF  QUEBEC.  75 

when   they  relinquish  the  possession  of  the  moveable        1812- 
upon  which  it  is  charged,  (a.)  Baldwin 

v. 
Gibbon  and 
McCallum. 


McClure  against  Shepherd, 


L.  October  20th, 

1813. 

HIS  was  an  action  to  recover  a  certain  quantity  of     The  sheriff 
timber  belonging  to  the  plaintiff  which  had  been  seized  f*avi°g  ,seize<! 

o     o  r  by  attachment 

a  large  quan- 
tity of  timber 
and  appointed  a  single  guardian  to  take  charge  of  the  whole,  in  whose  ab- 
sence, during  a  sudden  storm,  a  proportion  of  the  timber,  not  being  moored, 
or  otherwise  secured,  went  adrift  and  was  lost ; — held  that  the  Sheriff  was 
guilty  of  ordinary  neglect  and  responsible  for  the  loss. 

Also,  that  the  Sheriff  might  have  employed  as  many  persons  as  were 
necessary  for  the  security  of  the  timber,  and  have  demanded  of  the  plaintiff 
at  whose  suit  the  timber  was  seized,  in  advance,  the  sums  required  for 
this  purpose  ;  and  in  case  of  refusal,  would  have  been  exonerated  from  the 
charge  and  custody  of  the  timber.  (7>) 

(a)  2.  Den.  p.  300.  n.  4.  2.  Ferr.  D.  D.  Privilege,  427.  2.  Bourjon,  679, 
No.  18.  and  691.  No.  88.  Ambler.  252.  1.  Burr.  494.  1.  East.  5.-1.  Atk. 
234.  Doug.  101. 

In  the  case  of  Wells  v.  Osman,  2,  Lord  Raymond's  Rep.  1044.  it  was  said 
per  curiam,  when  the  builder  trusts  the  contractor  so  far  as  to  let  the  sea- 
men go  on  board,  there  is  no  reason  to  help  him. 

Note.— To  justify  the  retention  of  moveable  property  the  following 
points  must  be  established  in  evidence  :  1°.  Actual  possession, — construc- 
tive possession  is  not  sufficient; — Bell's  Comm.  476.  2.  Den.  v.  "  Facteur" 
p.  300.  3.  T.  R.  119.783.  1,  East  5.— 2°.  That  the  possession  enjoyed  is 
legitimate,  3.  T.  R  406.  417.  3,  Bro.  Ch.  Cases.  571.  Bell's  Comm.  476. 
It  is  therefore  held  that  the  possession  of  goods  obtained  by  an  informal 
attachment  cannot  be  retained,  Bell's  Comm.  477. 

(b)  The  earliest  case  relating  to  the  liability  of  Sheriffs,  in  civil  matters 
in  Lower  Canada,  whereof  any  trace  is  to  be  met  with,  is  that  of  McAuley 
v.  Shepherd,  argued  and  decided  upon  an  appeal  from  this  Province  before 
His  Majesty  in  his  Privy  Council  in  the  year  1787.  The  case  was  argued, 
on  tho  part  of  the  Sheriff,  appellant,  by  the  late  Master  of  the  Rolls,  Sir 
William  Grant,  and  the  following  is  an  abstract  of  the  grounds  of  the  judg- 
ment in  the  Privy  Council  as  contained  in  a  letter  from  him  to  his  client 
the    Sheriff,  announcing  the    reversal  of  the  judgment  of  the   Court   of 


V. 

Shehherd. 
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1813.        by  the  defendant,  as  Sheriff  of  the  district,  in  virtue  of 
a  writ  of  arret  simple  issued  at  the  suit  of  one  Mary 

IMCl^LL  RE  t  ^^ 

Barrows.  The  plaintiff  declared  that  after  the  return 
of  the  said  writ,  main  levee  had  been  granted  of  the 
seizure,  and  the  defendant  ordered  to  deliver  the  tim- 
ber to  him,  which  he  had  refused  to  do. 

The  defendant  pleaded  first,  the  general  issue.  Se- 
condly, That  on  the  eighteenth  day  of  July,  1810. 
the  said  timber  was  by  the  irresistible  force  and  vio- 
lence of  the  winds  and  waters  carried  away  ;  and, — save 
and  except  a  certain  portion  thereof  in  the  said  plea 
specified, — was  altogether  lost  and  destroyed,  without 
any  fault  or  negligence  on  the  part  of  the  said  defen- 
dant. That  the  said  defendant  thenceforward  to  the 
time  of  fyling  the  said  plea  had  used  great  diligence, 
and  incurred  great  and  heavy  expences,  in  recovering 
and  saving  as  much  of  the  said  timber  as  was  possible ; 
and  had  recovered  and  saved  for  the  plaintiff  a  part 
thereof,  to  wit,  &c.  that  the  monies  by  him  laid  out  and 


Appeals  hero,  and  the  dismissal  of  the  action  against  him  : — "  The  Lords  at 
the  Board  of  Privy  Council  adopted  as  the  grounds  of  reversal,  very  nearly 
the  same  reasons  as  are  stated  in  our  case.  Lord  Camden  said,  that  it  was 
of  great  consequence  that  men  should  know,  with  precision,  under  what  law 
they  are  acting.  The  laws  of  Canada  being,  by  the  Quebec  Act,  made  the 
rule  of  decision  in  all  civil  cases,  no  part  of  the  law  of  England  would 
operate  there,  except  in  so  far  as  it  may  be  clearly  and  expressly  introduced 
by  an  ordinance  of  the  Province.  To  say  that  the  bare  mention  of  the 
word  Sheriff  in  an  ordinance  should  have  the  effect  of  introducing  the 
whole  body  of  English  law  relative  to  that  office  was  absurd. — That  officer 
existed  before  the  ordinance  passed,  and  had  a  duty  to  execute  under  the 
criminal  law  of  England.  If  the  ordinance  had  been  silent  he  would  have 
had  nothing  to  do  with  civil  process  under  the  law  of  Canada.  It  is  the 
ordinance  that  gives  him  the  execution  of  civil  process,  and  further  than  it 
charges  him  he  cannot  be  liable.  If  it  was  intended  to  adopt  the  law  of 
England  with  regard  to  escapes  it  ought  to  have  been  done  in  clear  and 
unambiguous  language  ; — that  the  officer  might  have  known  whether  he 
Mould  accept  of  the  office  under  such  conditions. —  Sir  Lloyd  Kenvon 
acceded  to  this,  and  in  addition  laid  some  stress  on  your  not  having  the 
appointment  of  the  gaoler.  The  rule  respondeat  superior  supposes  the  gaoler 
to  be  the  Sheriff's  servant  which  be  was  not  in  this  instance. 


V. 

Shepherd. 
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expended  in  and  about  the  salvage  of  the  said  timber  1813- 
amounted  to  a  large  sum,  to  wit,  to  the  sum  of  .§£300.  MccLURe 
That  the  said  defendant  had  a  special  lien  and  privi- 
lege on  the  said  timber,  and  had  a  right  to  hold  and 
detain  the  same  until  as  well  the  said  sum,  as  his  law- 
ful fees  were  paid  to  him.  The  third  plea  was  the 
same  as  the  second  omitting  all  that  is  therein  stated 
respecting  the  salvage.  It  appeared  in  evidence  that 
upon  the  seizure  made  by  the  defendant,  he  appointed 
a  single  guardian  to  take  care  of  the  whole,  dnd  in 
the  absence  of  the  guardian,  a  proportion  of  the  tim- 
ber,— not  being  moored  or  otherwise  secured, — went 
adrift  during  a  sudden  storm,  and  was  lost,  and  that 
the  timber  was  afterwards,  by  judgment,  declared  to 
be  the  property  of  the  plaintiff  McClure. 

Sewell,  Ch.  J. 

It  is  generally  true  that  every  bailee  of  property  is 
responsible  for  a  loss  by  accident  or  force,  if  it  be  oc- 
casioned by  a  degree  of  negligence  for  which  by  the 
nature  of  his  contract  he  is  answerable  ;  («)  and  as  a 
general  principle  it  may  be  said  that  every  public  offi- 
cer is  answerable  for  the  acts  of  his  own  ministers  and 
servants.  (#)  By  the  common  law  of  Canada  the  huis- 
sier was  merely  the  seizing  officer.  It  was  the  guar- 
dian, who  was  appointed  by  the  huissier,  who  had  charge 
of  the  property  seized,  and  the  huissier  was  not  respon- 
sible if  he  named  for  guardian  a  person  solvent  in 
general  repute,  (c)  The  law  in  this  respect  is  now 
materially  changed,  all  writs  are  addressed  to  the  She- 

(a)  Jones  on  Bailments,  122. 

(b)  Coquille.  Quebt.  215.  Poth.  Depot.  No.  1 1 1.  vol.  2.  p.  839.-2.  T.  R. 
148. 

(c)  2.  Poth.  Depot.  830.  Nos.  91-92-93.— 1.  Pigeau  624.  Jousse  C.  G. 
vol,  1.  406.     Serpiilon  G24. 
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J^^  riff,  and  it  is  enacted  by  the  Ordinance  27,  Geo.  III. 
McClure  c%  ^*  §  **•  "That  if  upon  an  attachment  security  is 
0    v-  "  not  (riven,  the  goods  shall  remain  attached  and  held 

bllEl'IlLRD.  °  ° 

"  by  the  Sheriff,"  so  that  the  Sheriff  is  now  the  de- 
taining as  well  as  the  seizing  officer,  the  guardian  as 
well  as  the  huissier.  Now  the  guardian  was  answera- 
ble for  ordinary  neglect  ov  faute  legere  (a)  and  conse- 
quently the  Sheriff,  if  he  is  now  the  guardian,  must  be 
answerable  to  the  same  extent  ;  for  there  is  at  least 
the  same  reason  for  his  responsibility,  perhaps  more, 
since  the  plaintiff  has  not  now  the  choice  of  his  huis- 
sier or  guardian  as  he  formerly  had.  (&)  It  has  been 
argued  that  the  Sheriff  cannot  be  deemed  a  guardian 
and  that  he  is  a  sequestre,  but  this  does  not  vary  the 
case,  both  are  equally  answerable  for  ordinary  ne- 
glect, (c)  Pothier  considers  the  contract  in  either  case 
rather  as  a  contract  "  de  louage"  as  it  is  not  a  gratuitous 
contract,  (d)  Then,  in  point  of  fact,  the  neglect  of 
the  Sheriff's  officer,  and  of  the  Sheriff  in  this  case, 
amounted  at  least  to  ordinary  neglect  ;  (e)  and  it  was 
the  less  excusable,  because  the  rights  of  a  guardian  be- 
ing vested  in  the  Sheriff,  he  might  have  employed  as 
many  persons  as  were  necessary  for  the  security  of 
the  property,  (y)  and  he  might  have  demanded  of  the 
plaintiff  an  advance  of  the  sums  required  for  this 
purpose,  and  in  case  of  refusal  would  have  been  exo- 

(a)  2.  Poth.  Depot,  Nos.  91-96.    Den.  L.  C.  Gardien,  §  4.  n.  2.  vol.  9. 
239.     Serpillon  C32.     Rep.  de  Jur.  8vo.  vol.  24.  p.  404.  v.  faute. 

(b)  24.  Rep.   de  Jur.  8vo.  381.  Poth.  Dep.  116.  and  111.  8.  L.  C.  Den. 
p.  418. 

(c)  Poth.  Depot  90-98-171*  See  also  Erbkine's  Instit.  405.— 1.  McDouall 
Ins.  377. 

(d)  Poth.  Depot,  Nos.  90-91-98. 

(e)  Jones  on  Bailments  22.-8.  L.  C.  Den.  442.  24.  Rep.   de  Jur.  8vo. 
400. 

(/)  9.  L.  C.  Den.  234.     Gardien,  No.  4. 


McClure 

V. 

Shepherd. 
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1813. 

nerated  from  the  charge  and  custody  of  the  timber,  (a) 
Upon  these  grounds  judgment  must  be  entered  for 
the  plaintiff,  the  defendant  ordered  on  a  day  certain 
to  deliver  to  the  plaintiff  the  timber  remaining  in  his 
possession,  and  the  value  of  the  deficiency  estimated 
by  "  experts"  to  be  hereafter  named  according  to  the 
usual  practice  of  the  court.  (Z>) 

Judgment  for  the  plaintiff,  (c) 

(a)  2.  Jousse  297.   C.  C.  Tit.  33.  art.    10.  not.   2.     L.    C.  Den.  "  Gar- 

dien,"  §  4.  No.  4.  1  Pig.  640.  No.  7. 

(b)  See.  Poth.  4.  486.  L.  C.  Den.  expert.  §  2.  art.  5.-2.  Jousse  C.  C. 
296. 

(c)  Two  appeals  were  instituted  from  this  judgment — first,  to  the  Pro- 
vineial  Court  of  Appeals,  and  secondly,  to  His  Majesty  in  his  Privy  Coun- 
cil, and  on  each  appeal  the  judgment  was  affirmed. 

It  should  he  observed  that  since  the  decision  of  this  case  a  temporary 
Statute,  9,  Geo.  IV.  c-  6.  §  9.  has  enacted,  "  That  in  the  service  and  execu- 
"  tion  of  writs  of  summons,  of  execution  and  other  civil  process,  the  ciisj 
"  tody  and  safe  keeping-  of  goods  and  chattels  under  seizure,  and  the  receipt, 
"  safe  keeping,  and  payment  of  all  monies  by  them  levied  under  any  writ 
"  or  writs  of  execution,  the  several  Sheriffs  and  Coroners  in  this  Province, 
"  shall  be  liable  to  the  same  extent  and  in  the  same  case  as  any  huissier, 
"  gardien  or  receveur  de  consignations  would  have  been  liable  under  the 
"  laws  of  Canada  previous  to  the  year  of  our  Lord  1759.  Provided  always 
"  that  where  any  defendant  or  defendants  shall  offer  a  good  and  sufficient 
"  guardian  or  guardians  to  the  Sheriff  or  Coroner  seizing  the  goods  and 
"  chattels  of  such  defendant  or  defendants  under  any  writ  of  Fieri  Facias, 
"  arret  simple  or  revendication,  such  Sheriff  or  Coroner  shall  be  bound  to 
"  accept  of  such  guardian  or  guardians,  and  shall  not  be  deemed  answerable 
"  for  the  acts  of  such  guardian  or  guardians,  provided  he  can  establish  that 
"  such  guardian  or  guardians  when  accepted  of  by  him  were  solvent,  or 
"  reputed  so  to  be,  to  the  amount  of  the  value  of  the  articles  over  which  he 
"  or  they  were  appointed  guardian  or  guardians  as  aforesaid." 

By  the  23rd  section  it  is  enacted,  "  That  whereas  the  seizure  and  custody 
"  of  rafts  and  timber,  more  particularly  when  afloat,  is  attended  with  conside- 
"  rable  risk  and  expense,  inasmuch  as  a  number  of  guardians  are  requisite  to 
"  ensure  the  safe  keeping  of  such  rafts  and  timber,  it  shall  and  may  be  lawful 
"  for  the  Sheriff  before  executing  such  seizure,  under  any  process  to  him 
"  directed,  to  demand  and  receive  in  advance  from  the  plaintiff  or  plaintiffs, 
"  his  or  their  attorney  or  attornies  ad  litemy  such  sum  as  shall  by  any 
"  one  of  the  Justices  of  His  Majesty's  Court  of  King's  Bench  for  the  Dis- 
*'  trict,or  Provincial  Judge  of  the  Inferior  District  where  such  process  shall 
"  issue,  be  deemed  sufficient  for  the  safe  keeping  of  such  raft  or  timber." 
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Court  of  Vice  Admiralty. 

Michael  Henry  Perceval  and   Another,  qui   tarn. 

The  Sloop  Harrower,  Joseph  Gignac,  Master. 

2nd  August,  r  to 

1816. 

Change  0f     1  HIS  vessel  was  seized  at  Montreal  in  this  province, 
master  not       ^^  ]ler  carcT0,  and  claimed  by  the  owner,  at  Quebec. 

endorsed  on  °  J 

register,  and     On  the  part  of  the  Officers  of  the  Customs  five  breaches 

no  bond  given       0  ,*       ■,  n  -, 

bynewmaster  or  the  laws  were  alleged — 

the°26thffGeo        lst  Her   departure    from    Quebec    for    Montreal, 

Hi.  c.  60.  §  without  a  certificate  of  registry  according  to  the  form 

18.    and  27th       „    .  _  .       „  TTT  °    ''    *  „  ° 

Geo.  in.  c.  of  the  26th,  Geo.  III.  c.  60.  §  18. 

rates  a  fbrfei-         ^tld.    That    the    Said    slo0P>  which    ty     the    acts   26th 

ture.  (a)  and  27th,  Geo.  III.  should  have  been  registered,  de- 
parted with  her  cargo  from  Quebec  not  being  so  re- 
gistered, and  not  being  entitled  to  any  of  the  privi- 
leges of  a  British  built  ship,  or  of  a  ship  owned  by 
British  subjects,  but  to  all  intents  an  alien  ship. 

3rd.  The  departure  as  aforesaid,  the  master  having 
succeeded  to  James  Armstrong,  without  the  owner  or 
master  having  delivered  to  the  persons  authorized  to 
make  registry  and  grant  certilicates  at  Quebec,  being 
the  port  at  which  such  change  took  place,  any  certifi- 
cate of  registry  that  a  memorandum  thereof  might  be 
subscribed  thereon,  &c. 


(a)  The  provisions  contained  in  the  statutes  under  which  this  forfeiture 
was  declared,  form  part  of  the  present  Registry  Act  3rd  and  4th,  Will.  IV.  55. 

§21. 
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4th.  The  master  not  having  given  security  by  bond        J^J^ 
under  the  penalties  prescribed  by  the  said  acts.  Percveal 

5th.  Her  departure   as  aforesaid    and  not  being  a  ». 

The  Sloop 

ship  or  bottom  of  the  built  of  England  &c,  but  at     Harrower. 
the  time  of  seizure  being  an  alien  ship,  &c. 

Judge  Kerr. 

This  case  submits  an  important  question  to  the  con- 
sideration and  decision  of  the  court,  and  though  I 
regret  that  proposing  to  embark  for  England  in  the 
course  of  a  few  days,  I  have  not  been  able  to  give  it 
all  the  attention  it  merits,  yet  my,  judgment  has  been 
greatly  assisted  by  the  very  able  arguments  of  the 
counsel  on  both  sides. 

The  question  in  the  pleadings  and  evidence  is  whe- 
ther the  Sloop  Harrower  of  this  port,  having  a  fixed 
deck,  and  having  performed  a  voyage  to  Halifax,  is  or 
is  not  within  the  provisions  of  the  Registry  acts. 

The  great  objects  which  the  wisdom  of  our  ances- 
tors intended  to  advance,  were  the  building  of  ships 
throughout  His  Majesty's  dominions,  and  the  employ- 
ment of  British  seamen  in  the  navigation  of  them  ; — 
and  its  policy  was  to  act  adversely  to  the  endeavours  of 
foreign  nations  to  obtain  a  participation  in  the  trade 
of  Great  Britain  and  her  colonies.  Considering  these 
views,  as  the  leading  stars  to  guide  our  progress,  we 
shall  find  less  difficulty  in  coming  to  a  right  conclu- 
sion on  the  question  proposed.  The  Legislature  after 
passing  the  12th,  Chas.  2.  c.  18.  to  exclude  all  but 
English  ships  and  vessels,  whereof  the  master  and  three 
fourths  of  the  seamen  must  be  English,  from  the  colo- 
nial trade,  found  it  necessary  in  order  to  enforce  the 
policy  of  the  act  to  establish  a  criterion  by  which  Eng- 
lish  ships    should   be   distinguished  from   foreigners  : 
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This  gave  rise  to  the  provisions  in  that  act  and  more 
particularly  to  the   17th  clause  of  the  7th  and  8th  of 
William  III.  c.   22.  by  which  it   is  declared  that  all 
ships   after    proof  made  in   the    manner  therein    pre- 
scribed, of  their  being  of  the  built  of  England,  Ireland, 
"Wales,  Berwick,  Guernsey,  Jersey,  or  any  of  his  Ma- 
jesty's Plantations  in   America,  shall  be  registered,  ex- 
cepting "  fisher-boats,   hoys,   lighters,    barges,   or  any 
"  other  vessels,   though  of  English  or  Plantation  built, 
"  whose  navigation  is  confined  to  the  rivers  or  coasts 
"  of  the  same   Plantation   or   place  where  they  trade 
"  respectively,  but  only  of  such  of  them  as  cross  the 
<(  seas  to  or  from  any  of  the  lands,  islands,    places  or 
"  territories,   in  this  act  before  recited,   or  from  one 
"   Plantation  to  another."  (a)     If  this  exception  to  the 
general    regulation  be   not    enlarged  by  some   subse- 
quent act  of  Parliament,   this  sloop,  being  neither  a 
fishing  boat,  a  hoy,   a  lighter,  a  barge,   or  open  boat, 
and  having  traded  to  Halifax,  is  not  within  the  excep- 
tion, and  of  course  is  subject  to  the  penalty  of  forfei- 
ture inflicted  by  the  18th  section  of  the  act.     As  the 
trade  of  the  nation  increased  it  was  thought  necessary 
to   confine  the   advantages   of  British   trade   to   ships 
wholly  built  and  fitted  out  in  His  Majesty's  dominions, 
and  this  policy  is  manifested  both  in  the  preamble  and 
enacting  clauses  of  the  26th,   Geo.    III.  c.  60.     In 
pursuance  of  this  policy  that  statute  in  the  3rd  section 
declares  "  That  all  and  every  ship  or  vessel,  having  a 
"  deck,  or  being  of  the  burthen  of  15  tons,  or  upwards, 
"  belonging  to  any  of  His  Majesty's  subjects  in  Great 
"  Britain,  or  Guernsey,  Jersey,  and  the  Isle  of  Man, 


(a)  Sec.  xx. 
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"  or  any  of  the  aforesaid  colonies,  plantations,  islands, 
"  or  territories,  shall,  from  and  after  the  respective 
"  times  hereinafter  expressed,  be  registered."  From 
which  provision  are  excepted  in  the  6th  section,  "  ves- 
"  sels  belonging  to  the  Royal  family,  or  any  lighters, 
11  barges,  boats,  or  vessels  of  any  built  or  description 
"  whatever,  used  solely  in  rivers  and  inland  naviga- 
"  tion."  It  is  not  pretended  that  the  Sloop  Harrower 
belongs  to  the  Royal  family,  that  she  is  a  lighter,  a 
barge,  a  boat,  nor — having  performed  a  voyage  to  Hali- 
fax— can  she  be  said  to  have  been  solely  used  in  rivers 
or  inland  navigation,  admitting  these  words  to  apply 
to  the  navigation  of  the  vast  extent  of  water  which 
composes  the  Gulf  and  River  St.  Lawrence.  And 
though,  for  the  reasons  therein  assigned,  this  exception 
was  extended  by  the  27th,  of  His  Majesty,  c.  19.  to 
vessels  of  30  tons  "  not  having  a  whole  or  fixed  deck, 
"  and  being  employed  solely  in  the  fishery  on  the  banks 
"  or  shores  of  Newfoundland,  and  of  the  parts  adjacent, 
"  or  on  the  banks  or  shores  of  the  Provinces  of  Que- 
"  bee,  Nova  Scotia,  New  Brunswick,  adjacent  to  the 
"  Gulf  of  St.  Lawrence,  and  to  the  Noith  of  Cape 
"  Canso,  or  of  the  islands  within  the  same,  or  in  trading 
"  coastwise  within  the  same  limits,  shall  be  subject 
"  or  liable  to  be  registered, "  yet  still  this  sloop  is  as 
far  as  ever  from  coming  within  the  enlarged  exception 
contained  in  this  act ;  for  she  has  a  whole  or  fixed  deck, 
and  she  is  not  employed  in  the  fisheries,  nor  does  she 
trade  coastwise  within  the  limits  described  in  the  sta- 
tute. She  is  not  comprehended  within  any  of  the  ne- 
gative propositions  in  the  exception,  so  that  she  is 
clearly  subject  to  the  operation  of  the  general  rule. 
But  it  is  said  this  sloop  has  a  certificate  of  regist^ 
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and  has  conformed  to  the  provisions  of  the  registry 
acts,  and  how  far  this  is  the  case  is  disclosed  in  the 
evidence.  It  appears  that  the  Harrower  was  built  at 
Beauport,  near  Quebec,  in  the  year  1795,  on  account 
of  John  Young  &  Company,  that  she  soon  after,  whilst 
the  property  of  these  owners,  made  a  voyage  to  Halifax, 
in  Nova  Scotia,  that  she  afterwards  proceeded  on  ano- 
ther voyage  to  Halifax,  with  her  cargo,  and  went  on 
shore  below  Quebec  ;  but  Mr.  Stewart  (a)  adds,  he  can- 
not say  whether  she  performed  this  second  voyage  or  not. 
It  is  distinctly  proved  that  she  was  not  registered  be- 
fore the  year  1814,  that  is  to  say,  19  years  after  she 
was  built,  and  after  the  present  claimant  had  become 
owner,  but  having  thus  complied  with  the  provisions 
of  the  act  in  this  respect,  the  first  and  second  allega- 
tions of  this  libel  are  not  maintainable. 

However  there  is  one  omission  in  the  sequel  of  this 
transaction,  which  forms  a  constituent  head  of  allega- 
tion in  this  libel,  on  which  the  respondent  is  less  fortu- 
nate in  convincing  me  that  he  is  not  within  the  scope 
of  the  penalties  inflicted  in  these  acts,  and  that  is,  that 
on  the  change  of  master,  there  was  no  indorsement  on 
the  certificate,  and  no  bond  given  by  the  new  master  in 
conformity  to  the  18th  clause  of  the  26  Geo.  III.  c.  60. 
and  ^7.  Geo.  III.  c.  19,  §  7-  It  is  in  vain  the  claimant 
urges  apart  fulfilment  of  the  requirements  of  these  acts, 
to  exempt  him  from  their  penalties.  He  must  strictly 
conform  to  the  directions  of  these  Statutes,  otherwise  he 
subjects  his  ship  to  be  considered  in  law,  as  an  alien  ship, 
under  the  plain  sense  and  meaning  of  the  13th  section 
of  the  27th  of  the   King,  c.  19.     The  Counsel  for  the 


(a)  An  officer  of  the  Customs   examined  as  a  witness  on  the  part  of  the 
prosecutors. 
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respondent  has  attempted  to  shew  that  Gignac  was  not 
the  master  ;  that  he  was  only  put  in  by  Armstrong, 
whose  name  appears  in  the  certificate  of  registry,  as 
master  for  a  few  months  till  the  return  of  the  claimant 
from  England.  But  the  words  of  the  act,  are,  "  That 
"  when  and  so  often  as  the  master,  or  other  person, 
"  having  the  charge  or  command  of  any  ship  or  vessel, 
"  registered  in  manner  herein  before  directed,  shall  be 
"  changed,"  By  whatever  name  Gignac  might  have 
been  called,  he  had  clearly  the  charge  of  this  sloop  for 
several  voyages  to  Montreal,  and  therefore,  came  within 
the  description  contained  in  the  17th  sec.  of  the  act. 

The  more  attention  which  is  bestowed  in  the  exam- 
ination of  these  acts  the  more  precise  they  appear  in 
their  language,  and  all  their  provisions  unite  in  pro- 
moting the  great  object  of  their  policy,  namely  the  ad- 
vancement of  the  building  of  British  ships,  and  the  em- 
ployment of  British  seamen  in  the  navigation  of  them  ; 
and  at  the  same  time  to  exclude  foreign  ships,  except- 
ing under  special  circumstances,  from  all  the  advan- 
tages of  British  trade.  These  objects  could  not  be 
attained  unless  this  sloop  were  held  to  be  within  the 
description  of  vessels  subject  to  the  registry  acts. 

It  is  greatly  to  be  lamented  that  so  many  great  irre- 
gularities have  been  committed  by  the  owner  of  this 
sloop,  1  am  induced  to  think  that  he  has  erred  en- 
tirely through  an  ignorance  of  law,  and  perhaps  from 
the  absence  of  the  claimant  from  the  Province.  But 
ignorance  of  law  is  in  no  case  admitted  as  an  excuse  for 
breach  of  the  law,  and  the  claimant  must  incur  the  res- 
ponsability  for  the  errors  and  omissions  of  those  in 
whom  he  has  reposed  a  misplaced  confidence.  If  I 
had  any  equitable  discretion  in  the  administration  of 
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these  laws,  I  should  have  no  difficulty  in  releasing  this 
ship  and  cargo,  but  being  tied  and  bound  by  the  fet- 
ters which  are  imposed  by  these  Acts,  I  am  obliged 
to  say  that  the  3rd,  4th  and  5th  allegations  in  the  libel, 
are  proved,  and  I  condemn  this  sloop,  the  same  being 
at  the  time  of  seizure  an  alien  ship.  And  I  further 
decree  that  the  claim  be  dismissed,  and  further  order 
that  the  appraised  value  of  the  said  sloop  be  forthwith 
paid  into  the  registry  of  this  court,  to  be  divided  after 
the  payment  of  expenses.  Bills  of  which  are  hereby 
ordered  to  be  corrected  as  the  law  directs. 


The  Reporter  has  been  favored  with  the  following  case  transmitted  to 
England,  to  be  laid  before  the  Commissioners  of  His  Majesty's  Customs,  who 
subsequently  ordered  restitution  of  the  sloop  and  cargo,  under  the  powers 
wherewith  they  are  invested  in  that  behalf. 

The  grounds  upon  which  the  sloop  Harrower  was  stated  to  be  liable  to 
cendemnation,  are :  1.  That  she  had  sailed  without  a  clearance,  and  was 
therefore  liable  to  be  taken  and  considered  as  a  foreign  vessel.  2,  That 
the  master  had  been  changed,  and  no  endorsement  of  such  change  made 
upon  the  Certificate  of  Registry. 

The  ground  of  her  being  an  unregistered  ship,  as  stated  in  the  libel,  was 
of  course  abandoned,  it  appearing  that  she  had  been,  in  fact,  registered  long 
before  the  period  of  the  alleged  offence. 

It  appears  that  the  custom  house  here,  was  under  an  impression,  derived 
from  certain  instructions  and  opinions  (as  understood,)  from  home,  that  ves- 
sels, solely  employed  in  the  inland  navigation  of  the  river  St.  Lawrence, 
were  liable  to  the  penalties  imposed  by  the  British  Registry  acts,  and  the 
true  cause  of  the  seizure  of  this  sloop  was  a  supposed  liability  to  forfeiture 
from  her  having  sailed  without  a  register,  and  without  a  clearance.  The 
ground  upon  which  the  sloop  was  ultimately  condemned,  was  one  furnished 
to  the  officers  of  the  customs,  by  the  ingenuity  of  their  Counsel,  viz  :  no 
endorsement  being  made  upon  the  certificate  of  registry  after  a  change  of 
master. 

Upon  the  second  point,  it  was  contended  on  behalf  of  the  claimant  of  the 
ship,  1.  That  the  vessel  being  solely  employed  in  the  inland  navigation  of 
the  river  St.  Lawrence,  was  not  liable  to  any  of  the  penalties  of  the  Regis- 
try acts.  2.  That  no  penalty  was  imposed  by  those  acts  for  the  omis- 
sion to  make  the  endorsement  in  question  ;  that  the  act  was  merely  direc- 
tory, and  a  forfeiture  could  not  be  created  but  by  express  words,  3.  That 
conceding  these  two  points  to  the  libellants,  no  change  of  master  had  been 
proved.  4.  That,  if  a  change  of  master  were  proved,  the  penalty  could 
only  attach  when  the  vessel  should  commence  a  voyage  to  sea,  or  to  ano- 
ther British  Plantation. 

The  leading  objects  of  the  policy  of  the  laws  of  shipping  and  navigation 
are  so  nearly  identical  with  those  of  trade,  that  the  considerations  applicable 
to  the  one  point,  made  by  the  libellants,  will  go  a  long  way  towards  deter- 
mining the  weight  due  to  the  other. 
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The  laws  of  trade,  so  far  as  they  bear  upon  the  colonies,  may  be  distri- 
buted under  lour  heads. 

1.  Laws  regulating  the  trade  between  the  mother  country  and  the  colonies. 

2.  Laws  regulating  the  trade  between  the  colonies  and  countries  not  sub- 
ject to  the  Crown  of  Great  Britain. 

3.  Laws  regulating  the  intercolonial  trade. 

4.  Laws  regulating  the  internal  trade  of  the  colonies. 

The  mother  country  reserves  to  herself  the  exclusive  trade  of  the  colo- 
nies, in  British  or  Plantation  built  shipping.  This  right,  must  of  necessity,  be 
enforced  by  penalties  and  other  legislative  provisions  to  prevent  frauds.  We 
accordingly  find 

1.  That  the  master  of  every  ship  setting  sail  for  the  colonies,  is  obliged  to 
enter  into  a  bond,  that  the  commodities  laden  by  him  in  the  colonies,  shall  be 
brought  to  some  port  of  England,  Ireland,  Wales,  or  Berwick  upon  Tweed, 
12.  Car.  2.  c.  18.  $  19. 

2.  That  no  commodity  of  the  produce  or  manufacture  of  Europe  can  be 
imported  in  a  British  Colony,  but  what  shall  be  laden  in  England,  &e.  in 
British  shipping,  &c.  and  tbe  penalty  of  forfeiture  of  ships  and  goods  is  im- 
posed for  breach  thereof,  15.  Car.  II.  c.  7.  §  6.  (The  words  of  the  4th  Geo. 
Ill,  c.  15.  §  30.  are  more  general,  requiring  that  the  whole  and  entire  cargo 
of  the  ship  be  laden  in  Great  Britain,  &e.) 

3.  That  all  ships  coming  into  or  goino-  out  of  colonies,  and  lading  or  un- 
lading goods  or  commodities,  shall  be  liable  to  the  same  rules,  visitations, 
searches,  penalties  and  forfeitures  as  in  Great  Britain,  &c.  7  &  8.  W.  3.  c. 
22.  sec.  C. 

4.  That  bond  and  security  be  given  before  lading  any  iron  or  lumber  in 
the  British  Plantations,  that  the  same  will  be  landed  in  England,  &c.  4.  Geo, 
III.  c.  15.  §  28. 

5.  That  a  ship  arriving  from  Europe,  discovered  within  two  leagues  of 
shore,  and  having  on  board  goods  for  which  a  cocket  or  clearance  is  not 
produced,  shall  be  liable  to  seizure,  &c.  4.  Geo.  III.  c.  15.  §  30. 

6.  That  foreign  vessels  at  anchor,  or  hovering  on  tbe  coasts  of  planta- 
tions, and  not  departing,  unless  distressed,  within  48  hours,  shall  be  liable 
to  seizure  and  forfeiture,  with  cargoes,  4,  Geo.  III.  c.  15.  §  33, 

7.  That  goods  found  concealed  after  report,  shall  be  liable  to  seizure  and 
forfeiture,  and  master  to  forfeit  treble  value.  §  36. 

8.  That  goods  landed  in  absence  of  custom  house  officer,  or  without  war- 
rant to  land,  or  without  payment  of  duties,  shall  be  liable  to  forfeiture. 

These  different  enactments,  made  from  time  to  time,  as  necessity  called 
for  them,  (see  Chalmers'  Political  Annals,)  have  been  found  amply  sufficient 
to  secure  to  the  mother  country  the  exclusive  trade  of  her  c  .lonies.  Not 
one  of  these  acts  relates  either  to  the  internal  trade  of  the  colonies,  nor  to 
the  intercolonial  trade.  As  to  the  internal  trade  of  the  colonies,  provi- 
sions of  this  nature  could  only  serve  to  trammel  it  without  necessity  or 
benefit.  And  for  the  intercolonial  trade,  other  provisions  were  made,  cal- 
culated to  meet  the  particular  exigencies  of  that  trade,  Of  statutes  re- 
lating to  the  trade  of  the  colonies  with  other  countries  than  the  mother 
country,  or  her  colonies,  nothing  need  here  be  said.  They  are  relaxations 
of  the  general  rule,  and  admitted  for  purposes  connected  with  the  imme- 
diate interests  of  the  mother  country,  such  as  the  encouragement  of  the 
fisheries,  &c. 

The  only  British  Statute  relating  to  the  internal  trade  of  the  colonies, 
with  which  I  am  acquainted,  is  the  12.  Car.  II.  c.  18.  §  2.  prohibiting  alien 
merchants  from  trading  in  the  colonies,  and  subjecting  them  to  the  pen- 
alty of  forfeiture  of  all  their  goods  and  chattels,  if  they  do  carry  on 
trade  in  the  colonies.     There  is  no   British  or  Provincial   Statute  which 
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18J6.  imposes    upon    the    merchant    trading   in    the  colonies,   the   obligation  of 

o*-v-«w        taking  out  a  clearance    to   authorize  him  to  remove  his  poods,  from  one 

Perceval        part  of  the  colony,  to  another  part  of  the  same  colony.     Indeed,  what  is  a 

v.  clearance  ?  It  would   seem  that  a  clearance  is  not  any  single  document,  but 

The  Sloop       the  collection  of  all  those  papers  which  are  necessary  to  enable  the  ship  to 

Harrower.      sail,  (3.  Taunton,  554.)     But  none  of  the  Statutes   require,  in  the  internal 

trade  of  the  colonies,  any  bond,  or  manifest,  or  cocket,  or  any  other  paper 

or  document,  to  enable  the  ship  legally  to  sail. 

Next,  as  to  the  liability  of  the  vessel  to  forfeiture  and  condemnation  under 
the  registry  acts. 

1.  The  vessel  being*  solely  employed  in  the  inland  navigation  of  this  colony, 
was  not  liable  to  any  of  the  penalties  of  the  registry  acts. 

The  7.  and  8.  W.  III.  c.  22.  require  British  and  Plantation  built  ships  to 
be  registered,  with  the  exception,  however,  of  "  fisher  boats,  hoys,  lighters, 
barges,  or  any  open  boats,  or  other  vessels,  (though  of  English  or  Plantation 
built,)  whose  navigation  is  confined  to  the  rivers  or  coasts  of  the  same  plan- 
tation, or  place  wherever  they  trade,  respectively,"  §  20.  but  the  same  statute 
excluded  foreign  built  ships  from  the  inland  navigation,  §  2. 

The  26.  Geo.  III.  c.  60.  also  requires  the  registry  of  ships,  but  excepts 
"  ships  or  vessels  of  war,  or  any  other  vessels  of  whatever  built  the  same 
be,  or  under  whatever  description  the  same  may  fall,  being*  the  property  of 
His  Majesty,  or  the  Royal  family,  or  any  of  them,  or  any  lighters,  barges, 
boats  or  vessels  of  any  built  or  description  whatever,  used  solely  in  rivers,  or 
inland  navigation. 

That  the  navigation  of  the  river  St.  Lawrence  between  Quebec  and 
Montreal,  is  an  inland  navigation,  no  one  who  casts  his  eye  upon  the  map 
of  the  country  can  doubt  ;  that  the  Harrower  was  solely  used  in  the  naviga- 
tion of  the  river  St.  Lawrence,  will  be  found,  on  reference  tothe  evidence 
in  the  cause,  equally  certain.  It  cannot  be  concluded  that  because  the 
legislature  used  the  words  "  all  and  every  ship,"  in  the  3rd  section,  it 
meant  therefore,  to  require  even  those  ships  to  be  registered,  which  as  ap- 
pears from  other  parts  of  the  act,  were  intended  to  be  prevented  from  being* 
registered,  (Long*  v.  Duff,  2.  B.  &  P.  215.) 

But  it  is  said  that  the  vessel  was  liable  to  condemnation,  because  she  had 
once  been  employed  in  a  foreign  voyage,  several  years  before  the  seizure. 
The  words  of  the  act  are  "  solely  used  in  rivers  or  inland  navigation."  To 
what  time  do  these  words  relate  ?  clearly  to  the  time  when  the  forfeiture 
is  supposed  to  have  been  incurred.  Again — this  vessel  having*  been  built 
upon,  and  altered  subsequent  to  her  foreign  voyage,  was  to  be,  to  all  the 
intents  and  purposes  of  the  registry  acts,  a  new  ship:  and  accordingly, 
the  owners  could  not  have  sent  her  to  sea,  after  such  alteration,  before 
first  obtaining*  a  new  certificate  of  registry,  26.  Geo  III-c.  60.  §  24.  But 
can  it  be  pretended  that  the  same  rule  applied  to  her  being  sent  to  Mont- 
treal,  or  any  other  port  on  the  river  St.  Lawrence?  Did  she  not  clearly 
fall  within  the  exception  of  the  sixth  section  of  that  statute  ? 

2.  No  penalty  is  imposed  by  the  registry  acts,  for  omission  to  make  the 
endorsement  upon  the  change  of  master.  No  case  has,  I  believe,  occurred  in 
England,  of  a  forfeiture  being  declared  by  a  court  of  law,  to  be  incurred 
without  express  words  in  the  statute,  under  which  the  forfeiture  is  prayed 
To  shew  that  forfeitures  cannot  be  raised  by  implication,  innumerable  autho- 
rities might  be  cited,  but  I  choose  rather  to  refer  to  the  case  of  Long  v.  Duff, 
above  cited,  as  that  was  a  case  upon  the  interpretation  of  a  clause  in  this 
very  statute. 

The  case  of  the  schooner  Fiiends  Adventure,  Daniel  Curry,  master,  re- 
ported in  Stewart's  reports  of  cases  argued  and  determined  in  the  court 
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of  vice  admiralty,  at  Halifax,  was  cited  on  the  other  side.  This  was  a  case 
of  a  vessel  sailing-  from  one  colony  to  another  colony,  and  a  change  of  mas- 
ter, without  the  required  endorsement.  With  the  difference  that  the  sail- 
ing- of  the  Harrower  was  inland,  the  two  cases  maybe  considered  as  similar. 
Dr.  Croke  condemned  the  schooner  Friends  Adventure  for  this  omission, 
and  assigned  as  a  reason,  that  "  as  no  special  penalty  is  inflicted,  upon  the 
neglect  of  the  direction,  upon  a  change  of  master,  this  part  of  the  act  would 
be  neglected  unless  it  were  in  the  power  of  the  court  to  inflict  some  penal- 
ty."  With  all  due  respect  for  the  talents  and  learning  of  that  Judge,  he 
might  well  be  challenged  to  produce  a  case  wherein  an  English  court  of  jus- 
tice, since  the  abolition  of  the  court  of  the  Star  Chamber,  did  for  the  pur- 
pose of  preventing  a  part  of  an  act  of  Parliament  from  being  neglected,  in- 
flict the  high  penalty  of  forfeiture  where  confessedly,  no  special  penalty 
was  inflicted  by  the  act  itself.  The  enactment  in  the  27.  Geo.  III.  c.  19. 
§  13.  cited  by  Dr.  Croke,  that  all  vessels  not  registered  according  to  the 
directions  and  regulations  of  the  26.  Geo.  III.  although  owned  by  British 
subjects,  shall  be  held  and  deemed,  to  all  intents  and  purposes,  as  alien 
ships,  and  shall  in  all  cases  be  liable  to  such  penalties  and  forfeitures  as  alien 
ships  does  not,  as  it  seems  to  me,  embrace  this  case.  The  endorsement  upon 
a  certificate  of  registry  ex  vi  termini  implies  that  the  ship  has  been  pre- 
viously registered.  Again,  the  legislature's  not  imposing  any  penalty  upon 
the  omission  to  make  the  endorsement  directed  by  the  act  26.  Geo.  III.  did 
not  proceed,  as  it  seems  to  me,  from  want  of  foresight  in  the  framer  of 
that  statute,  for  "  that  statute  was  framed  by  an  able  statesman,  (a)  who  is 
peculiarly  conversant  in  the  commercial  interest  of  England  ;"  (3.  T.  R. 
412.)  but  from  such  penalties  being  quite  unnecessary.  How  is  a  ship  to 
obtain  the  proper  papers  from  the  custom  house,  to  enable  the  master  le- 
gally to  proceed  in  the  voyage,  but  by  the  agency  of  the  master  ?  What 
other  master  can  the  custom  house  recognize  than  the  master  named  in  or 
upon  the  register  ?  It  would  have  been  worse  than  useless  for  the  legis- 
lature to  impose  a  penalty,  and  the  high  penalty  of  forfeiture,  upon  a  vessel 
sailing  to  foreign  parts  under  the  charge  of  a  master  other  than  that  named 
in  the  register,  since  she  could  not  so  sail,  unless  the  officers  of  the  customs 
neglected  their  duty.  And  was  this  to  be  presumed  in  an  act  of  Parlia- 
ment? and  if  it  were  presumed,  was  the  innocent  merchant,  or  ship  owner 
to  be  punished  for  the  neglect  of  the  custom  house  officer  ? 

3.  No  change  of  master  has  been  proved.  It  is  in  evidence  that  in  the 
spring  of  the  year  1815,  James  Armstrong  was  master  of  the  Sloop 
Harrower.  He  having  purchased  a  vessel  which  he  purposed  to  navigate 
on  his  own  account,  employed  Gignac,  as  his  servant,  to  navigate  the  Har- 
rower. His  contract  with  the  claimant  was  not  determined.  In  truth, 
the  claimant  was  in  Europe,  and  a  contract  entered  into  by  their  mutual 
consent  could  only  be  dissolved  in  the  same  way.  Gignac  was  appointed, 
not  by  the  claimant  of  the  Harrower,  but  by  the  master  of  that  vessel. — 
Armstrong  had  no  authority  from  the  claimant  of  the  vessel  to  substitute 
another  master  in  his  place,  and  shall  the  owner  of  the  vessel  be  held  an- 
swerable for  the  acts  of  the  master  out  of  the  scope  of  the  authority  of  the 
master  appointed  by  him  ? 

4.  The  penalty  could  only  attach  when  the  vessel  commenced  a  voyage 
to  sea  or  to  another  British  Plantation.  The  laws  of  shipping,  navigation 
and  trade,  generally  speaking,  apply  only  to  the  shipping,  navigation  and 
trade  from  and  to  the  colonies.  They  do  not  touch  the  internal  trade  of  the 
colonies  further  than  to  enjoin  that  the  trade  of  the  colonies  shall  be  carried 
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Ex  parte  The  Reverend  George  Spratt. 


October  Gtli, 
1816. 


lag minister  vJ"EORGE  SPRATT  had  presented  a  petition 
of  a  protes-     praying  that   in    obedience  to  the  Provincial  Statute 

tantcongrega-  ^~, 

tion,  not  being-  35,  Geo.  III.  c.  4.  the  court  would  order  and  direct, 
cer,UnorCa°per-  two  agisters  for  the  entry  of  marriages,  baptisms,  and 
h°i  in  5uWic  sepultures,  to  be  paraphed  and  delivered  to  him  as  a 
recognized  to  dissenting  minister  from  the  Church  of  England,  of 
lairjjs  nofen-  tne  sect  called  Congregationalists,  doing  the  clerical 
titled  to,  and  duty  of  a  congregation  of  the  same  sect  at  Quebec, 

cannot  keep  a  J  °      ° 

parish  regis-  In  support  of  this  petition  sundry  papers  and  affidavits 
tfsms^bunals  were  fy led,  in  which  it  was  stated, — 1.  That  the  peti- 
and marriages,  tioner  had  at  Gosport,  in  England,  by  divers  lay  cha- 
racters, been  ordained  "  to  the  office  of  a  christian 
"  minister,"  in  the  form,  used  by  the  Congregation- 
alists, for  the  ordination  of  their  ministers. — 2.  That, 
as  a  minister,  so  ordained,  he  was  now  performing  the 
clerical  duty  of  a  congregation  of  the  before  mentioned 

on  in  British  or  Plantation  built  ships,  by  British  subjects.  The  sailing-  of 
a  ship  from  one  port  in  a  British  Colony  to  another  port  in  the  same  Co- 
lony does  not  subject  the  parties  to  any  penalty.  Where  is  the  line  to  be 
drawn  ?  for  it  must  be  drawn  somewhere — not  at  the  period  of  the  actual 
change  of  master,  otherwise  every  merchant  vessel  in  England  might  be 
seized  and  confiscated  for  one  minute  after  the  change  of  masters  ;  it  would 
be  true  to  say,  that  a  change  had  taken  place,  without  any  endorsement 
upon  the  certificate  of  registry,  and  the  absence  of  fraud  in  the  parties 
would  not  protect  them,  not  at  the  period  of  the  vessel's  proceeding  from 
one  part  to  another  part  of  the  same  province,  otherwise  any  change  of 
place  would  give  occasion  to  forfeiture.  The  only  period  that  can  be  fixed 
is  the  vessel's  proceeding  upon  a  foreign  voyage, — foreign  quoad  the  colony. 
Now,  no  such  voyage  was  commenced  by  the  Harrower,  or  contemplated 
by  her  owners. 


G.    S PRATT. 
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dissenters  at  Quebec.  For  the  petitioner  it  was  con-  Jj-^1, 
tended,  that  the  petition  could  not  fail  for  want  of  exparte 
proof  of  the  facts  on  which  it  was  founded,  that  it  was 
the  proper  weight  of  those  facts,  and  that  only,  which 
was  in  question.  The  Act  of  the  35th,  Geo.  III.  ad- 
mits of  no  dispute  as  to  dissenters,  which  does  not 
involve  the  establishment  of  the  Church  of  England 
itself.  When  it  was  passed  there  were  no  parishes,  no 
churches,  no  ministers  of  the  Church  of  England,  es- 
tablished in  the  country.  The  whole  of  the  protestant 
population  of  the  province  were  but,  in  fact,  so  many 
congregations  of  persons,  who  assembled  wherever 
they  could,  for  public  worship  :  every  construction  of 
the  act  therefore,  which  excludes  other  congregations 
of  protestants,  must  exclude  the  congregation  of  the 
Church  of  England,  for  such  they  were  and  no  more. 
Even  the  statute,  in  the  tenth  section,  enacts  a  course 
for  making  valid  the  register  of  the  protestant  congre- 
gation of  Christ  Church,  Montreal,  which  is,  unques- 
tionably a  church  of  the  established  religion  of  Eng- 
land. The  act  (a)  clearly  meant  to  include  all  congre- 
gations of  protestants,  from  its  general  tenor,  by  the 
disjunctive  "  or."  A  priest  is  throughout  distin- 
guished from  a  minister  of  lay  ordination, — a  "  priest 
or  minister,"  "  church  or  congregation,"  are  through- 
out  the  expressions  of  the  act  ;  and  this  shews  that  it 
was  intended   to  include  protestants  of  all  sects  and 

(a)  The  act  35th,  Geo,  III.  c.  4.  requires  that  after  the  1st  day  of  Janu- 
ary, 1776,  in  each  of  the  protestant  churches  or  congregations  within  this 
province,  there  shall  he  kept  by  the  rector,  curate,  vicar,  or  other  priest  or 
minister,  doing  the  parochial  or  clerical  duty  thereof,  two  registers  of  the 
same  tenor,  each  of  which  shall  be  reputed  authentic,  and  shall  be  equally 
considered  as  legal  evidence  in  all  courts  of  justice,  &c.  in  each  of 
which,  &c. 
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181G.  denominations,  priests  "  in  holy  orders"  and  minis- 
^ .  m  ters  in  M  pretended  holy  orders  "  That  the  case 
G.  spratt.  should  be  considered  equitably,  and  then  the  state  of 
the  District  of  Gaspe  and  of  the  Eastern  Townships 
would  weigh  in  the  scale  :  there,  few  of  the  inhabi- 
tants are  members  of  the  churches  of  England  and 
Scotland,  all  or  nearly  all  are  dissenters.  A  con- 
struction of  the  statute  which  does  not  extend  its 
benefits  to  dissenters,  will  deprive  a  vast  majority  of 
the  protestant  subjects  of  His  Majesty,  settled  in  this 
province,  of  all  the  advantages  to  be  derived  from 
parish  registers.  That  the  Attorney  General  might 
make  such  use  as  he  saw  fit  of  the  case  of  Clarke  Ben- 
ton, which  was  heard  in  this  court  in  the  year  1804, 
but  that  it  was  by  no  means  applicable  to  this  case. 

The  Attorney  General,  in  resisting  the  application, 
stated  that  to  enable  the  petitioner  to  obtain  a  regis- 
ter, the  place  of  meeting  selected  by  his  congregation 
should  have  been  certified  to  the  Bishop  of  the  dio. 
cese  and  registered  as  the  act  1st.  W.  c.  18.  directs. 
A  certificate  of  his  having  qualified  himself  should 
also  be  produced  under  the  hand  of  the  Clerk  of  the 
Peace  of  the  county,  in  England,  where  he  was  qua- 
lified, and  he  should  make  it  appear  further  that  he 
has  taken  the  oaths  prescribed  by  the  statutes  1st,  W. 
c.  18.  19.  and  19th,  Geo,  III.  c.  44.  That  he  could 
not  stand  here,  in  a  better  condition  than  he  would  in 
England,  where  he  would  not  be  allowed  to  take  the 
title,  even  of  a  dissenting  minister,  before  all  the  re- 
quisites of  the  statutes  which  have  been  cited,  had 
been  strictly  complied  with. 

In  reply,  it  was  said  that  the  colonies  were  not 
mentioned  in  the  statutes  cited  by  the  Attorney  Ge- 
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neral,  and  that  therefore  the  petitioner  could  not  be        ,816- 
bound  by  them.  ^ 

*  ExPARTE 

SEWELL,  Ch.  J.  O.  Spratt. 

The  petitioner,  George  Spratt,  alleges  himself  to  be 
a  protest  ant  dissenting  minister,  from  the  Church  of 
England,  doing  the  clerical  duty  of  a  congregation  of 
dissenters,  who  are  called  "  Congregationalists,"  in 
Quebec  ;  and  upon  these  grounds  he  avers,  that  he  is 
legally  entitled  to  have  and  keep  a  register  of  bap- 
tisms, marriages  and  burials  under  the  Provincial  Sta- 
tute 35th,  Geo.  III.  c.  4.  The  prayer  of  his  petition 
accordingly  requires  us  to  paraphe,  that  is,  to  certify 
and  countersign,  a  register  for  him  and  for  the  con- 
gregation which  he  serves,  as  the  act  directs.  The 
predecessor  of  this  petitioner,  Clarke  Benton,  in  the 
very  station  which  the  former  now  fills,  viz.  ;  "  Mi- 
"  nister  to  the  Congregationalists  of  Quebec,"  ad- 
vanced in  this  court,  in  the  year  1804,  his  claim  to 
have  and  keep  a  similar  register,  and  after  a  lengthy 
discussion  of  his  pretensions,  he  received  a  solemn 
judgment  against  his  claim.  In  the  case  to  which  I 
refer,  Benton  pleaded  to  an  information  fyled  by  the 
then  Attorney  General  to  this  effect,  "  That  in  Ja- 
"  nuary,  1801,  by  a  congregation  of  dissenters  from 
"  the  mode  of  worship  used  by  the  established  Church 
"  of  England,  assembling  for  the  worship  of  God  in 
"  the  parish  of  Notre  Dame,  commonly  called  the 
"  parish  of  Quebec,  in  the  province  of  Lower  Canada* 
"  he  had  been  regularly  and  unanimously  chosen  and 
"  appointed  their  pastor,  to  minister  unto  them  in  all 
"  holy  things  ;  and  that  he  had  been,  and  still  conti- 
"  nued  to  be,  the  appointed,  accepted,  and  acknow- 
"  ledged  pastor  of  the  said  congregation,  and  there- 
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1816.        "  fbre,  had   legal  title  to   keep  a   register."     To  this 
plea  the   Attorney   General   demurred,  and  issue  hav- 

EXPARTE         *  J 

G.  Spratt.  ing  been  joined,  and  the  case  fully  argued,  judgment 
was  entered  up  and  stands  recorded  in  the  following 
words: — "  That  the  plea  of  the  said  Clarke  Benton, 
"  by  him  pleaded,  is  not  sufficient  in  law,  and  it  is 
"  thereupon  adjudged,  that  the  said  Clarke  Benton 
"  do  not,  in  any  manner,  intermeddle  with,  or  con- 
"  cern  himself,  in  the  office  of  a  priest  or  minister, 
"  doing  the  clerical  duty  of  a  protestant  church  or 
"  congregation  within  this  province,  or  the  rights, 
"  liberties,  privileges  and  franchises  to  the  said  office 
"  belonging  and  appertaining,  nor  any  of  them  ;  but 
"  that  he  be  from  henceforth  wholly  prejudged  from 
"  exercising  and  using  the  same,  and  every  of  them, 
"  and  that  the  said  Clarke  Benton  be  taken  to  satisfy 
"  the  King  for  the  usurpation  aforesaid." 

This  case  is  strictly  in  point,  upon  the  present  occa- 
sion, and  the  judgment  upon  it  is  a  solemn  decision 
upon  the  prayer  of  this  petition.  We  concur  in  this 
decision,  and  shall  now  state  the  reasons  which  induce 
us  to  do  so. 

It  must  be  remembered  that  the  Provincial  Statute 
35th,  Geo.  III.  c.  4.  is  nothing  more  than  a  regulation 
as  to  evidence  in  the  courts  of  law  in  this  province 
respecting  births,  marriages,  and  sepultures  ;  the  ef- 
fects of  which  are  purely  temporal,  and  do  not  affect 
the  spiritual  concerns  or  the  toleration  of  any  sect  or 
denomination  of  christians  whatever.  If  the  character, 
and  office,  of  the  petitioner,  are  within  the  letter  and 
intention  of  this  statute,,  he  has  a  right  to  a  register,  if 
they  are  not,  he  has  no  such  right.  The  British  statute 
1  ith,   Geo.   Ill,    c.   83.  commonly  called  the  Quebec 
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act,  declared  the  law  of  Canada,— as  it  stood  at  the  ^^ 
conquest,— to  be  the  rule  of  decision  in  all  matters  of  ExPAUTE 
controversy  and  civil  rights  ;  and  hence,  the  law  of  Or.  Spratt. 
evidence  in  this  province  is  materially  different  from 
the  law  of  evidence  in  England.  With  us,  deeds  of 
conveyance,  mortgages,  &c,  are  executed  before  a 
notary,  who  is  a  public  officer,  appointed  for  that  pur- 
pose by  the  Crown,  and  with  him  the  original  deed 
remains,  in  each  instance,  deposited  of  record  ;  the 
parties  have  each  a  copy  certified  by  him  to  be  an 
exact  transcript  from  the  original,  and  these  copies 
are  evidence  in  all  courts  of  justice,  and  prove  them- 
selves, unless  they  are  formally  impeached  as  forge- 
ries. This  provision  of  the  law  of  Canada  is  not, 
however,  confined  to  notaries  ;  it  extends  to  all  public 
officers  who  are  appointed  by  the  Crown,  and  have 
the  charge  of  records  of  a  public  nature,  such  as  the 
prothonotaries  of  the  Court  of  King's  Bench,  the  Se- 
cretary of  the  Province,  and  others  of  a  similar  descrip- 
tion. Any  writings  which  thus  prove  themselves  are 
denominated  authentic  (acles  authentiques.)  If  we 
inquire  into  this  sort  of  evidence  as  to  "  actes  auilien- 
ques," — and  it  is  material  that  we  should, — we  shall 
find  that  it  is  founded  on  the  principle,  "  That  the 
"  Crown,  holding  the  right  of  nomination  to  office  in 
"  trust,  will  not  appoint  to  public  offices,  any  other 
"  than  persons  of  whose  good  character  and  integrity 
"  it  is  assured  -"  as  will  appear  from  the  following  au- 
thority : — "  La  confiance  dans  une  acte  authentique 
est  fondee  suf  ce  que  le  souverain,  appreciateur  du 
merite  et  des  talens  de  ses  sujets,  n'auroit  point  donne 
d'emploi  dans  Pordre  publique,  a  Pofficier,  s'ii  n'avoit 
eu  un   temoignage  de  ses  moeurs  et  de  sa  capacite  ; 
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^^  temoignage  encore,  qui  se  fortifie  par  l'enquete  de 
Expartb  *&  ^  cfe  mamrs,  et  par  le  serment  qui  precedent  sa 
reception."  («)  Now  from  this  principle  it  follows 
necessarily,  that  the  power  of  passing  an  acte  authen- 
tique,  cannot  be  derived,  as  to  the  officer  who  passes 
it,  from  any  other  source  than  from  the  Crown  ; 
so  that  an  acte  authentique  cannot  emanate  from  any 
other  than  a  public  officer  of  the  government.  Le 
Camus  in  his  late  edition  of  Denizart  defines  an  "  acte 
authentique"  in  these  words  ;  "  I'acte  authentique  est 
"  celui  qui,  etant  consigne  dans  un  registre  publique, 
"  ou  bien  etant  emane  cTun  officier  publique  dans  la 
"  fonction  pour  laquelle  la  loi  Tautorise,  se  trouve 
11  revetu  des  solemnites  que  la  loi  a  prescrites."  (b) 
The  Repertoire  expresses  the  same  idea  in  these  words ; 
"  Les  actes  authentiques  sont  ceux,  qu'a  recus  un 
officier  publique  avec  les  solennites  requises  :  les  ecri- 
tures  privees  sont  les  actes  que  font  les  particuliers 
sans  le  concours  d'un  officier  public."  (c)  And  the 
language  of  the  Avocat  General  Gilbert,  in  the  con- 
clusions which  he  took  in  the  celebrated  case  of  Bel- 
lingant  against  the  Marquis  de  Hautefort,  is  to  the 
same  effect  ;  whoever  passes  an  "  acte  authentique" 
says  he,  "  est  le  ministre  public,  de  la  loi,  et  du  gou- 
vernement  temporel,  a  qui  seulW  appertient  de  conferer 
le  pouvoir  d'imprimer  aux  actes  l'authenticite."  (d) 
From  these  general  authorities  it  is  evident,  that  the 
right  of  keeping  a  register  of  baptisms,  marriages  and 
sepultures,  with  the  power  of  rendering  the  entries 
therein  made,  actes  authentiques,  or  records  which,  by 
the  20th  title  of  the   edict  of   I667,  was,   at  the  con- 

(a)  1.  Rep.  de  Jur.  809.  (c)  12.  Rep.  de  Jur.280. 

(b)  1.  L.  C.  Den.  \5iK  (d)  1.  L.  C.  Den.  p.  165. 
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quest,  vested  in  the  then  parish  priests  of  Canada,  was  1816- 
by  law  considered  to  be  so  vested  in  them,  not  by  exparte 
reason  of  their  spiritual  or  ecclesiastical  character,  but  G.  Spratt. 
because  they  were,  by  law,  the  acknowledged  public 
officers  of  the  temporal  government  ;  a  few  extracts 
will  confirm  this  inference, — "  La  loi  veut  que  les 
actes  de  celebration  de  manage  soient  Merits  et  signes, 
dans  des  monumens  publiques  qui  servent  de  mi- 
nute."— "  Le  ministre  de  l'eglise  est  comme  qfficier 
publique  en  cette  partie,  et  son  acte  a  autant  d'auto- 
rite  en  justice,  que  la  sentence  rendue  par  un  Juge, 
ou  un  contrat  passe  devant  un  notaire.,,  (a)  II, — le 
#fegitre, — doit  etre  seulement  signe  par  le  cure  qui  a 
donne  la  forme  a  la  minute,  et  qui,  en  cette  matiere, 
est  le  ministre  publique,  nous  ne  dirons  pas  de  l'eglise, 
car  a  cet  egard  sa  fonction  ne  seroit  que  spirituelle, 
mais  de  la  loi  et  du  gouvernement  tempore!.  (&)  "  Ces 
registres  doivent  etre  ecrits  de  la  propre  main  du  cure, 
lequel  n'a  pas  besoin  d'affirmer,  que  ce  registre  est 
veritable,  est  enim  persona  publico,  et  sacerdos."  (c) 
Then,  as  a  register  of  baptisms,  burials  and  marriages^ 
is  a  record  of  a  public  nature,  and  as  all  the  entries 
therein  made,  are  official  declarations  of  facts,  which 
by  the  express  words  of  the  statute  35th,  Geo.  III. 
c.  4.  are  declared  to  be  "  actes  auihentiques"  (d)  he 
that  claims  the  right  of  keeping  a  register  and  to  re- 
cord baptisms,  burials  and  marriages,  contends,  that 
his  entry  of  such  facts,  is  an  "  acte  authenlique"  and 
consequently,  must  shew  that  he  is  a  public  officer.  It 
is  not  then  sufficient  for  the  petitioner  to  shew  "  that 

(a)  2.  Cochin  565  and  3d.  780.  (c)  Danty,  776 

(J>)  1.  L.  C.  Den.  164.  165.  (d)  See  the  preamble  and  sect  1. 
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1816.  i<  he  has  been  ordained  a  christian  minister,  in  the 
Expartb  ''  f°rm  usc&  by  the  dissenters  from  the  Church  of 
G,  Sfratt.  a  England  called  Congregationalists,  and  that  he 
performs  the  clerical  duty  of  a  protestant  congrega- 
tion of  that  sect  of  dissenters  in  Quebec,  he  must  go 
further  and  shew,  that  a  minister  so  ordained,  is  within 
the  class  and  character  of  priests  and  ministers,  con- 
templated by  the  statute, — that  his  ecclesiastical  cha- 
racter, and  present  office,  are  sufficient  to  enable  him 
in  law,  to  render  his  entries  in  the  register  which  he  de- 
mands, authentic.  And  to  this  end  he  must  shew  that 
his  ecclesiastical  character,  and  present  office,  are  both 
of  public  institution,  and  not  of  sectarian  origin  j  that 
his  authority  in  each,  is  derived  from  the  public  gene- 
ral government  of  the  province,  and  not  from  a  mere 
portion  of  its  subjects  ;  that  he  himself  is  a  public,  and 
not  a  private  character ;  an  officer,  mediately,  or  im- 
mediately, of  the  King's  appointment  ;  and  not  the 
servant  of  a  self-created  society  of  individuals,  not  esta- 
blished, but  simply  tolerated  by  law  ;  who,  if  they  be 
of  ecclesiastical  denomination,  have  no  more  right  to 
appoint  an  officer,  for  the  execution  of  an  Act  of  Par- 
liament, than  a  lodge  of  freemasons,  a  friendly  society, 
or  any  other  voluntary  association  of  a  similar  des- 
cription, 

Under  the  Ordinance  of  the  year  1 667,  which  was 
the  law  antecedent  to  the  Statute  35,  Geo.  III.  c.  4. 
the  keeping  of  registers  was  entrusted  to  the  cures  of 
the  Roman  Chatholic  Church,  and  to  their  successors 
in  office,  and  to  such  only ;  and  the  cures  were  vested 
with  this  authority  as  priests,  in  holy  orders,  recognized 
to  be  such  by  law,  and  as  public  officers  in  their  respec- 
tive stations.     The  late  Provincial   Statute    does   not 
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change  the  character  or  qualifications  of  the  persons  to  1816- 
whom  the  keeping  of  registers  is  now  to  be  entrusted :  exparte 
It  extends  the  power  of  keeping  registers  to  protestant  G-  Spsatt. 
ministers,  but  still  requires  that  all  persons  keeping 
registers,  whether  catholics  or  protestants,  should  be 
priests  in  holy  orders,  recognized  to  be  such  by  law, 
and  public  officers  in  their  respective  stations.  The 
15  section  of  the  Statute  accordingly  enacts,  "  that  so 
much  of  the  20th  title  of  an  Ordinance  passed  by  His 
most  Christian  Majesty,  in  the  month  of  April,  in  the 
year  l6f>7,  and  of  a  Declaration  of  His  most  Christian 
Majesty,  of  the  9th  April  1736,  which  relate  to  the 
brm,  and  manner,  in  which  the  registers  of  baptisms, 
marriages,  and  burials,  are  to  be  numbered,  authenti- 
cated or  paraphe,  kept  and  deposited,  and  the  penal- 
ties thereby  imposed  on  persons  refusing  or  neglecting 
to  conform  to  the  provisions  of  the  said  Ordinance 
and  Declaration,  are  thereby  repealed,  "  so  far  as  re- 
lates to  the  said  registers  only  ;"  and  consequently  the 
Ordinance  and  declaration  are  not  repealed  with  res- 
pect  to  the  character  and  qualifications  of  the  persons 
by  whom  they  are  to  be  kept,  and  by  whom  the  entries 
of  baptisms,  marriages  and  sepultures,  are  to  be  made. 
In  conformity  to  this  general  declaration,  and  to  the 
Ordinance  of  I667,  the  4th  section  of  the  Statute  also, 
especially  enacts,  "  that  e\ery  manage  shall  be  signed 
in  both  registers,  by  the  person  celebrating  the  mar- 
riage," who  must  necessarily  be  a  priest  in  holy  orders, 
recognized  to  be  such  by  law.  Since  by  the  law  of 
Canada,  a  marriage  can  only  be  celebrated  by  such  a 
character,  (#)    And  the  5th   section  enacts  with  equal 

(a)  Ord.  of  1539,  And  2.  De  laJannes,  9.' 
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1816.        precision,   that  entries  of  burials  shall   be  signed   by 
Exparte      "  tne   clergyman"  who    performs    the  burial   service, 
G.  Swutt.    which,  again  implies  a  clerk  in  holy  orders,  (a)  recog- 
nized  by  law  to  be  such,  in  contradistinction  to  pre- 
tended holy  orders,  and  to  persons  pretending  to  holy 
orders,  as  they  are  termed  in  the  ordination  acts. 

Upon  these  principles  we  cannot   do  otherwise  than 
reject  the  prayer  of  this  petition. 

Judgment — that  the  petitioner  take  nothing  by 
his  petition.  (£.) 

O)  4.  Black.  Com.  217. 

(b)  See  the  Pandectcs  Francaises,  vol.  2.  p.  p.  244-245. 
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